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I. BACKGROUND

A Complarnt initiating this proceeding was filedon June 19, 2000, alleging that Goodman Qil
Company violated Section 9003 of the Resource Conservation and Recovery Act, (RCRA), and the
regul &ions promulgated thereunder concerning underground goragetanks (USTs). Compla nant,
Unit Manager of the Groundwater Protection Unit, Region 10 of the United States Environmental
Protection Agency (EPA), alleged in the Conplaint 35 counts of UST violaions. Goodman Ol
Company (Goodman) answer ed the Complaint, prehearing exchanges werefiled, and this mater was
set for hearing.

OnMarch 2,2001, Complainart submitted aMotion to Amend Complaint And Compliance
Order To Add Respondent And To Withdraw Certain Claims. The M otion was granted, adding
Goodman Oil Company of Lewiston (Goodman L ewiston), awholly owned subgdiary of Goodman,
with the same officers and registered agents, as an additional Respondent in this matter. The
Amended Administrative Complaint and Compliance Order (Amended Complaint), filed on April 4,
2001, aleged 23 counts of violation and proposed a penalty of $545,194 againg Goodman, and
alleged four countsof violation and proposed apenalty of $88,276 against Goodman Lewiston. The
Regpondents submitted an Answer to the Amended Complaint on May 4, 2001, denying the
violations, asserting several defensesand requesting ahearing. Prehearing exchangeinformationwas
supplemerted by the parties.

At dl timesrelevant to the Amended Complaint, Respondents owned and/or operated USTs
and UST systemswhichcontai ned petroleumand which arelocated at variousretail and bulk-gorage
petroleum supply facilities in the State of Idaho. Goodman owned and/or operated: (1) “Capitol
Exxon” at 1265 Capitol Blvd, Boise, 1daho, with five 4,000 gallon USTs, including two sets of
manifolded tanks, and one 500 gdlon tank; (2) “16™ & State Exxon” at 1522 State Street, Boise,
with one 10,000 gallon tank and two 3,000 gallon tanks manifolded toget her; (3) “ Collister Exxon”
at 4780 West State Street, Boise, with one 10,000 gallon tank and two 3,000 gall ontanks manifolded
together; (4) “Homedale Tiger Mart Exxon” at 120 South Main, Homedale, I daho, with one 10,000
gallontank, one 12,000 gallon tank and one 5,000 galon tank; (5) “NampaExxon” at 920 Second
Aveanue Nanmpa, Idaho, with one 10,000 gallon tank, two 3,000 gallon tanks manifolded together,
and one 500 gallon tank; and (6) “Weiser Exxon” at 205 E. Main Street, We ser, Idaho, with one
10,000 gallon tank, one 6,000 gallon tank, one 4,000 gallon tank, and one 500 gallontank. Goodman
L ewiston owned and/or operated: (1) “Tiger Mart #5" at 3201 Fifth Avenue, Lewiston, Idaho, with
one 10,500 gallon tank and two 2,700 gallon tanks; (2) Goodman Oil Bulk Plart at 501 Snake River
Avenue, Lewiston, Idaho, with two 8,000 gallon tanks and two 5,000 gallon tanks; and (3)
“Mountan Mart #2" at 102 Thain Road, L ewiston, Idaho, with two 2,500 gallon tanks.

In 1991, 1992, 1993, and 1998, EPA inspected several of Respondents' facilities and issued
to theRespondentsfield citations for UST violations, including release detection viol ations, for which
Respondents paid penalties to EPA. Jacqueline Poston and Gary McRae of EPA Region 10
conducted the inspection in May 1998, during which they met with Charles Conley and Kent



Lamberson of Goodman Oil Company. On or about June 10, 1999, Eric Sirs of EPA Region 10
conducted an inspection of Goodman’s headquartersinBoise, | daho, and examinedrecordsregarding
its USTs. Thereafter, EPA requested further informationfrom Goodman, concerning its USTs. By
letters dated July 30 and Decamber 21, 1999, Goodman provided additional information to EPA.
EPA al 9 requested informationfromGoodman Lewiston under Section 9005 of RCRA, but former
counsel for Respondents responded by letter indicating that it would not provide the information
regquested under the circumstances.

The Amended Complaint allegesin Count 1 that Goodman failed to permanently closeaUST
systemat its Capitol Exxon facility within the 12-monthtemporary closure period. Counts 2 through
6 allege that Goodman failed to demonstratethat it met finand al respong bility requirementsfor USTs
at five of itsfacilities. The Amended Complaint allegesin Counts 7 though 14 that Goodman and
Goodman Lewiston failed to properly conduct inventory control for several months at certain
facilities. Counts 15 through 17 aleget hat Respondent* failed to upgradepipingwhichroutinely held
petroleum but which had not been cathodically protected at facilities owned by Goodman. The
Amended Complaint allegesinCounts 18through 22 tha Goodman continued to use steel tanksthat
had not beenupgraded & five of itsfacilities. InCounts 23 and 24 Goodman is alleged to have failed
to notify EPA of the Idaho Stae Division of Environmental Quality when inventory control records
for several months showed that two tanks had a suspected release, andin Counts 25 and 26 Goodman
is alleged to have faled to investigate a suspected release fromthose tanks. Count 27 alleges that
Goodman Lewiston failed to provide complete and accurate responses to the October 2, 2000
I nformation Request.

OnJduly 6, 2001, Complainant filedaMotion For Partial Accelerated Decisionon Liability and
Defensesand M emorandumin Support, requeding anaccelerated ded sonon Respondents’ liability
for Counts 1 through 6, 15 through 22, and 27, and on Respondents’ Affirmetive Defenses. On
August 22, 2001, the Motion was granted as to Respondent’ s liability for those Counts, but denied
asto Respondent’ s Affirmative Defenses Respondent filed aM otion for Reconsider ation and sought
to supplement its Prehearing Exchange, asserting that the accelerated decision asto Count 1 was in
error and that newly discovered evidence supportsan affirmative defense asto liability. The request
to supplement the Prehearing Exchange was granted, but the M otion for Reconsideration wasdenied
by Order dated September 6, 2001.

A hearing was held in Boise, Idaho on Septenber 11t through the 14™ and on November

! The Amended Complaint refers in Counts 15 through 17 to “Respondent” without
specifying either Goodman or Goodman Lewiston. However, the Amended Complaint refersin
those Counts to the particular facilities by name, and alleges in Paragraph 2 that they are owned
by Goodman.

2 The hearing was commenced on September 11, 2001, the same day as the World Trade
Center and Pentagon tragedies. Thistribuna gratefully appreciates the efforts made by counsel,
(continued...)



6th and 7th, 2001. Each party put forward and cross-examined witnesses and introduced
documentary evidence. Complainant presented the testimony of Jacqueline Poston, Eric Sirs, Gary
McRae, Beatrice Carpenter, and Richard Jarvis. Respondent presented testimony of Kent
Lamberson, Charles(“Chuck”) Conley, Dean Sorbe, DennisNichols, and Bruce Wiskel. Duringthe
hearing, Complainant’'s Exhibits (“C's Ex.”) 1 through 193 were received into evidence.
Respondents Exhibits (“R’s Ex.” )1 through 59, 65 through 68, 70, 71, 74A, 74H, 741, 74J, 74K,
74M, 75, 76, 89, 90, 90A and 90B were received into evidence at the hearing. The parties
Stipulated Facts, dated February 14, 2001, were received into evidence asJoint Exhibit A (“Stip.”).

The parties submitted motions to correct the transcript, and they were granted by Orde's
dated January 8, 2002 and January 28, 2002. One motion appears not to have beenruled upon yet,
namey Respondents’ Second Motion to Conform Transcripts on January 15, 2002, to correct
testimony of Dean Sorbel (Trancript pp. 645, 652, 660, 665, 691, 699, 700, 712). Respondents
Second Motionto Conform Transcriptsishereby GRANTED.

II. RESPONDENTS’ LIABILITY FOR COUNTS 7 THROUGH 14

Section 9003 of RCRA authorizesEPA to promulgateregulationsfor UST releasedetection,
prevention and correction. Thestatute providesat Section 9003(c) that the regulations must include,
inter alia, “requirements for maintaining a leak deection sygem, an invertory control system
together with tank testing, or a comparable system or method designed to identify releases in a
manne cond gent withthe protection of human healthand the environment” and “ requirements for
maintaining records of any monitoring or leak detection system or inventory control system or tank
testing or comparablesysem.” 42U.S.C. § 6991b(c)(1) and (2).

Accordingly, EPA promulgated regulationstoimplement thosest atut ory provisions, including
40 C.F.R. 8§ 280.41 which provides in pertinent part as follows:

(@) Tanks. Tanks must be monitored a lesst every 30 days for rd eases using one of
the methods liged in § 280.43(d) through (h) except tha:

(1) UST systemsthat meet the performancestandardsin § 280.20or §280.21,
and the monthly inventory control requirementsin 8 280.43(a) or (b), may use tank
tightnesstesting . . . at least every 5 years until December 22, 1998, or until 10 years
after thetank isinstalled or upgraded under § 280.21(b), whichever is later;

(2) UST sygemsthat do not meet the performance standardsin 8 280.20 or
§ 280.21 may use monthly inventory controls (conducted in accordance with
§280.43(a) or (b)) and annual tank tightness testing . . . until December 22, 1998
whenthetank must be upgraded under § 280.21 or permanently closed under §280.71

%(...continued)
the witnesses and the court reporter to proceed with the hearing that week to the best of their
abilities despite the stress of those tragedies.



In turn, Section 280.43(a) providesas follows, in pertinert part:

Each method of rel ease detection for tanks used to meet the requiremernts of §280.41
must be conducted inaccordance with the following:
(@) Inventory control. Product inventory control (or another test of equivaent
performance) must be conducted monthly to detect arelease of at least 1.0 percent
of flow-through plus 130 gallonson a morthly basis in the following manner:

(1) Inventory volume measurements for regulated substance inputs,
withdrawals, and the amount still remaining in the tank are recorded each operating

day;

(3) The regulated substance inputs are reconciled with delivery receipts by

measurement of the tank inventory before and after delivery;
* k% % %

(5) Product digpensing is metered and recorded within the local standardsfor
meter calibration or an accuracy of 6 cubic inches for every 5 gallons of product
withdrawn; and

(6) The measurement of any water level in the bottom of thetank is made to
the nearest one-eighth of an inch at least once a month.

Regpondentsare charged in Counts 7 through 14 of the Amended Conplaint with failure to
properly conduct inventory control to ensure that their USTs were not leaking, in violation of 40
C.F.R. § 280.41(a).

Inventory volume measurements for “regulated substance inputs” are the gallons of fuel
delivered, and “withdrawas’ arethegallons of fuel pumped out of the tank asmeasured by atotalizer
or meter. Inventory volume measurements for the amount still remaining in the tank are made by
dipping a measuring gick into the tank and noting the level of liquid in the tank to the nearest one-
eighthof aninch, referredto as “sticking the tanks” or taking “stick readings.” The amount of fuel
inthe tank ininchesis thenconvertedto gallonsby using aconversion chart, and the resulting number
of gallonsis recorded as the “stick inventory.” C’'s Ex. 176.

To perform inventory control, the stick inventory is compared with the “book inventory”
which is the beginning invertory plus gallons delivered, minus gallons pumped. The number of
galons“over or short,” i.e., ganed or log, is the difference between the “book inventory” and the
“gtick inventory.”

A. Count 7

Count 7 of the Amended Complaint alleges that Goodman “failed to properly conduct
inventory control for the months of April 1999 and for the months of June and July, 1999 for the
USTsat the 16" and State Exxon,” in violation of 40 C.F.R. § 280.41(a). I nits Post-Hearing Brief,



Complainant argues that the evidence shows that for April 1999, Goodman failed to take stick
readings and record stick inventory on all operating days, complete monthly reconciliation, and
document that the required water measurementsweretaken for the month inthetanks. For Juneand
July 1999, Complainant asserts that no monthly invertory records exist, and Goodman's
reconstructed records cannot demonstrate compliance with Section 280.43(a).

Goodman’smont hly invent ory formsfor April 1999 show that for the Supremegradegasoline
tank in April 1999, stick inventory was not recorded for eight days: April 15 through 19, and April
21 through 23. C'sEx. 146; R's Ex. 1. Correspondingly, no caculations were recorded for April
15 through 24 for the book inventory, and thereforethere is no calculation of the daily over or short.
Id. The datafor stick invertory and daily over or short for April 5 through 8 gppearsillegibe. 7d.
Thereis also no calculaion of the total gdlons over or short for the month. /d. No totalizer daa
were recordad for the Supreme tank for eleven days, from April 14 through 24. Id.

For the Regular gasoline tank in April 1999, no stick inventory wasrecorded for nine days
(April 15through 23), and no daily over or short cal culations for those days, or for the 24™. 1d. For
ten days (April 15 through 24), no totalizer data were recorded. Id. For June and July 1999,
Goodmandid not present any monthly inventory records, and stipulatedthat it could notlocatethem.
Id.; Joint Ex. A (“Stip.”) 1 25.

Complainant presented Goodman’s response to an information request as to water
measurements, which was an invoice dated April 2, 1999, from a fuel delivery service, showing a
water measurement for only two of thethreetanks. C' sEx. 140. Complainant asserts that no other
evidence of water measurements was presented for April, June or July 1999.

Gary McRage, an Environmental Protection Specialig and UST project officer for 1daho,
testified as to the importance of recording stick inventory each operating day. He testified that
“inventory control istheleast precisesmethod” of monitoring UST s, and“if you don't sick every day,
it becomeseven more imprecise,” and that EPA limits the availability of that method to ten years.
Tr. 365. Heexplained that “if you stick every day, you’regoingto be ableto identify acatastrophic
leak at the time” whereas if stick inventory was not measured on a weekend, or a long holiday
weekend, there may be three days with amgor leak undetected. Tr. 365-366.

Goodman, however, asserts that EPA failed to provethe violation alleged in Count 7 by a
preponderance of the evidence. Kent Lamberson, who was responsiblefor Goodman’ sinventory
control recordsin the Boise area stores, testified that, for June and July 1999, he went to the 16™ and
State Street station each weekday in June and July to help the store manager complete the invertory
control forms, and that, because he did not trust what appear ed on the inventory control forms, he
reconstructed them. Tr. 815-818. He reviewed and analyzed the records and rebuilt the inventory
control sheetsin the third week of August 1999 by using stick inventory that wascdled into the main
officeonweekdays, the fuel delivery invoices and daily computer reportsfor fuel sales Tr. 818-824;
RS Ex. 27. Thereby hewasableto conduct invertory reconciliationto demonstratethat t he standard
of 1.0 percent of flow-through plus130 gdlonswas not exceeded, Goodman asserts. For April 1999,



Mr. Lamberson testified that, toward the end of the month, he checked the inventory control sheet
and “realized we had a problem” Tr. 822-823. He testified that he then performed reconciliation
for April 1999inthe firg part of May. Tr.823. Goodman proffered Mr. Lamber son’smemorandum,
dated April 13, 2001, describing hisanalysis of the fuel inventory sheets, and concluding that there
was no reasonto suspect a leak inthetanks. RS Ex. 27. Attached to the memorandum (RS Ex. 27)
werethe actual storeinvertory control recordsfor March through May 1999, undated reconstructed
inventory records for April through July 1999, and an undated spreadsheet “review evaluation
summary” of inventory reconciliation. R’s Ex. 27; Tr. 852-853. Mr. Lamberson testified that he
relied upon the Amended Complaint, and computer printouts, fuel delivery invoices, called-in stick
inventory and* whatever information he could get ahold of” to prepare the memorandum Tr. 855-
856.

Goodman asserts tha the fact that the latter documents used to prepare the memorandum
were not proffered, and that Mr. Lamberson did not record stick inventory for weekends and
holidays, does not require a finding of violation. Goodman make a number of arlguments in this
regard. First, Goodman states that EPA neither requested the supporting documents nor objected
to theadmission of the April 13, 2001 memor andum (R’ sEx. 27), and Federd Ruleof Evidence 1006
allows the conterts of voluminous documents to be presented in the form of a summary or
caculation. Second, EPA’ sinventory control expert, Jacqueline Poston, admitted at the hearing that
mont hly reconciliation would be “acceptadle” if stick readings were not taken onweekends. Tr. 239-
240. Third, UST owners and operators should be allowed a brief period of time to analyze
discrepancies in inventory records, which is suggested by the allowance in 40 C.F.R.8 280.50(c)(2)
of asecond month of inventory control to be completed before asuspected release must be reported.
Fourth, Mr. Lambersonand CharlesConley, president of Goodman, testified that fuel ddiverydrivers
stick the tanks for water and report results on delivery invoices. Tr. 870. Two of the tanks of
Supreme grade fuel were manifolded together. Tr. 254-255, 948; C'sEXx. 86, 130. Goodman asserts
that it isjust as likely as not that the delivery drivers did check water in each of the two manifolded
tanks, andthat itsinvertory records show that fuel was delivered into the manifolded tanks 17 times
from April through July 1999. R’s Ex 27, attachments. Further, Goodman argues, Complanart
failed to prove that checking for water in one of two manifolded tanksisinadequate, and asserts that
the tanks should be treated as one because the product flows through both tanks, and that tank stick
readings are combined for inventory control.

Complainant interprets Section 280.41(a)(1) as requiring invertory reconciliation to be
completed “within areasonable time after thelast day of the prior month,” such as aone or two day
delay, acknowledging EPA guidance which stat esthat reconciliation should be done at the end of the
month. C's Post-Hearing Reply Brief (C's Reply) at 7; C's Ex. 176. Complainant asserts that
recongtructing inventory control records years after the fact does not establish timely inventory
control. According to Complainant, Mr. Lamberson’s assertion that he performed reconciliation
“several days or weeksafter thefact,” is undocumented, unsubgantiated, not credible, and doesnot
comply with the regulatory requiremert to conduct inventory control onamonthlybass C's Pos-
Hearing Brief at 15- 17. Moreover, the validity of the reconciliations would be “ quedionable”
without gick invertory for weekendsand holidays /d. at 17. Although Ms. Poston testified in the



affirmative asto whether areasonably vaid month'y reconciliation could result where stick inventory
was not measured on weekends she stated that it “ might not be in the letter of the law.” Tr. 239.
Complainant asserts that the raionale for the requirement to measurethe tanks each operating day
“is to minimize the environmenta harm that could occur from any sudden large release from the
tank.” C'sReply at 3. Checking water levels may reveal aholein the tank. 4.2

Goodman argues that EPA was not so concerned about a catastrophic release as to issue a
citation againgt another of Goodman’s facilities for failure to take stick readings on weekends, and
EPA had thus communicated to Goodman that invent ory control is not mandatory on weekends. RS
Post-Hearing Reply Brief (RS Reply) at 3-4. Goodman points out Ms. Poston’ stestimony that in
1998, no citation was issued because she “didn’t condder that to be so significant that [Goodman]
couldn’t use the numbers they had,” but she explained that “it was something that they should . . . .
begin toinvoke.” Tr.214-215. EPA doesnot claim that any sudden release occurred from the tanks.
Although the inventory control records were “not perfect,” the data was capable of detecting a
release as required by the regulation, and the discrepancies do not constitute per se violations,
Goodman asserts. The Amended Complant does not mentionfailure to check for water in thetanks,
and EPA never disputed testimony that delivery driversmeasured water inthe tanks Goodman poirnts
out. Tr. 990.

It isnot necessary for the Amended Conplaint to alege specific facts asto violations of each
subparagraph of 40 C.F.R. § 280.43(a) in orde to meet the regulatory requirement of 40 C.F.R. 8§
22.13(a)(3) to include ina complaint “[a] conase gatemert of the factual basis for each violation
alleged.” Therefore, the fact that the Amended Complant did not ecifically allege failure to
measure water inthe tanksdoes not shield Goodman from liability for Count 7 under its Eleverth
Affirmative Defense, which states that EPA has no factual basis for the aleged violations.

As to whether Complainant has established a violation for failure to check water levels, the
regulation requires measurement of water in the bottom of “the tank.” The definition of “tank” as
a“stationary device designed to contain an accumulation of regulated substances. ...” (40 C.F.R.
§ 280.12) does not exclude two manifolded tanks being considered a “tank.” The definition of
“underground storage tank or UST” as “any one or combination of tanks . . .” would include two
manifolded tanks. Therefore, the evidencethat water was checked in only two of the threetanks in
April 1999, does not estaldish aviolation of 40 C.F.R. § 280.43(a)(6) for that month. For Juneand
Jduly, 1999, however, Goodman did not produce any invoices or other document showing that water
levels were measured in the tanks in June or July, 1999. Goodman relies on Mr. Lamberson’s and
Mr. Conley’ stestimony that water levels are gererally measured and recorded by delivery drivers
before and after depositing fuel in the tarks.

3 Complainant also assertsthat Goodmean did not establishthat the computer system Mr.
Lamberson relied upon to recreate the amount of fuel sold meets the regulatory requiremert of 40
C.F.R 8 280.43(3(5) for totalizer meter calibration. However, Complanant does not deveop or
support this assertion, and inany event it does not affect the disposition of liakility or penalty for
thisCount.



The plainlanguageof the regul @iongoverning inventory control, 40 C.F.R. § 280.43(a), sts
forth mandatory requirements. “release detection . . . must be conducted in accordance with the
following: . . . Product invertory control . . . must be conducted . . . on a monthly basis in the
following mamner: (1) Inventory volume measurements for regulated substance inputs, outputs and
the amount still remaining in the tank arerecorded each operating day; . . . [and] [t] he measurement
of any water level at the bottom of the tank ismade . . . at leas once amonth.” If inventory control
IS not conducted in accordance with each requirement of Section 280.43(a)(1) through (6), then it
does not meet the monthly invertory control requirement of 8§ 280.43(a), and therefore is not in
compliance with 40 C.F.R. § 280.41(a).

Ms. Poston’s opinion that without weekend stick readings a reasonably valid monthly
reconciliation could be obtained, isnot incorsistent with the regulatory language and certainly does
not refute it. “Reasonabdly valid” is not necessarily synonymous with “compliant”; and obtaining a
reasonably vaid reconciliation of inventory each month doesnot ensurethat sudden or catastr ophic
lesks areimmediately detected. The fact that EPA in its discretion did not issue citations to other
Goodman facilities for failure to record stick inventory on weekendsis not affirmative misconduct,
and isthereforeinsufficient to support a defenseof estoppel against the EPA or any other defense to
liability, particularly in the circumstances of this case See, United States v. City of Toledo, 867 F.
Supp. 603, 607 (N.D. Ohio 1994)( EPA'sinaction, falureto clarify the lawful ness of certa nconduct,
or acting in anindifferent, passive or negligent manner, does not meet “the demanding standard of
affirmative misconduct” to support an estoppe defense against EPA, whichwould requirea showing
that EPA affirmatively caused the defendant to believe that its actions werelawful so far as the EPA
was concerned, but that EPA articipated taking legal action.)

Mr. Lamberson testified that after stick measurements are taken, they areimmediately called
into Goodman’ s corporate office and recorded by Steve Annis who keeps a separate file. Tr. 819-
820. Mr. Lambersontestified that hereceived inventory control formsat the corporat e officewithin
the first two weeks of the following month. Tr. 783. He testified that he would review them and
perform inventory reconciliation, and keep the original inventory control forms and send acopy to
the fuel station. Tr.917-918. Mr. Lanbersontestified tha he used thecalled-in stick readings for
June and July 1999 to complete inventory reconciliation for those two months, because after |ooking
at the inventory control forms, hedid not trus wha he had seen onthe forms. /d. However, no
documentaionof caled-in stick invertory was proffered for April, June or July 1999. Histestimony
neither states nor reasonably supports an inference that stick readingswere called into the corporate
office each day from April 15 through 23, 1999. No explanation is given as to why stick readings
would be called in to the corporate officefor those daysbut not recorded on the inventory control
form. Goodman has not proven that it recorded stick inventory each operating day, or even each
weekday, between April 15 and 23, 1999.

The reconstructed records do not corstitute proof of facts on original inventory control
sheets, or on other contemporaneous documents for invertory control, and do not prove that
inventory reconciliation was performed timely. Federal Rule of Evidence 1006 permits presentation



of asummary or calculation where the “ conterts of voluminouswritings [or] recordings . . . cannot
conveniently be examined in court,” provided that the writings are availalde for examination or
copying. Evenif thisRuleapplied to administrative enforcement proceedings, it would not apply to
the situation at hand, in which there is no indication that the records of stick inventory and water
measurementswere “voluminous.” An inference can be drawn from the evidence and testimony that
the original inventory control documents were not voluminous.

Asto June and July 1999 inventory control, Goodman relieson Mr. Lamberson’s testimony
that the inventory control records existed, that stick readings were called into the office each
weekday, and that he performed recorciliation in August 1999 for those morths. Goodman aso
reliesupon Mr. Lamberson’ sreconstructed inventory control forms, on which appear stick invertory
for weekdays, but not for weekends. R'sEx. 27. Mr. Lamberson testified that he reconstructed
these forms near the end of 2000 or the first quarter of 2001 to “exemplify’ the process he used
earlier to perform monthly inventory reconciliation. Tr. 853, 883-884. To credit his testimony
would require afinding that each of the following recordsfor June and July 1999 wereeither lost or
discarded: the origind storeinventory control forms, the copy of the store inventory control forms
that were sent to the corporate office, Gilbarco computer system printouts, Steve Annis office
records of called-in stick inventory, delivery invoices showing water level measurements, and Mr.
Lamberson’s notes or records of performing inventory reconciliation in August. Thisissimply too
muchto believe Itisconcluded that Goodman did not conduct inventory control, as required by 40
C.F.R. § 280.43(a), for June and July at the 16" and State Exxon.

In sum, a preponderance of the evidence shows that Goodman failed to record the amount
of product in the tanks each operating day in April, June and July 1999, and failed to measure water
levels in thetanks in June and July 1999. Consequently, Goodman failed to comply with 40 C.F.R.
§ 280.43(a). Such failure to comply with the requirements of Section 280.43(a) constitutes a
violation of 40 C.F.R. §280.41(a).

Count 8

Goodman is alleged in Count 8 to have failed to properly conduct inventory control for the
months of January, February and March 1999 for the USTs at the Collister Exxon. Complainant
argues that Goodman did not complete monthly reconciliation within 30 days and did not take stick
inventory eech operating day. Complainant presents Goodman's inventory control forms for
Jnuary, February and March 1999, showing inventory data for each day, but no monthly
reconciliation—no cdcu ation of the difference between stick and book invertory (“total gallonsover
or short™) for the month -- for both regular and premium fuel tanks. C's Ex. 149; R’'s Ex. 2.
Goodman’ sinventory control formsfor Feoruary 1999 show no stick inventory datafor February 12
and 13. /d. Mr. Lamberson testified that when he received the inventory forms from the store the
following month, he “wert through them” and “[d]id asummary on them and recap,” and he testified
that he“would have gonethrough February, sometimein March. ...” Tr. 828, 829. He guessed that
the 12" and 13" of February were aweekend. Tr. 829.

10



Goodman presentsMr. Lamberson’ sundated summary of inventory reconciliationcalculations
for January, February and March 1999, for regular and supreme grade gasoline. Rs Ex. 14.
Goodman also presents Mr. Lamberson’ s memorandum, dated A pril 26, 2001, concluding that there
was no reason to suspect a leak in the tanks along with another undated “review evaluation
summary” of the inventory reconciliation calculations. Rs Ex. 28. These documents were not
prepared until after this proceeding was initiated by issuance of the Complant. Tr. 846-847.
Accompanying the April 26, 2001 memorandumwere copies of Januay, February and March 1999
fuel invertory forms receivedfromthe gore, withinventory reconciliation calculations written at the
bottomof theforms. RS Ex. 28. Mr. Lamberson’ stestimony does not suggest that he wrote those
calculations on the formswithin amonth of receiving themfromthe qore; rather, hetestified that on
those forms he “recapped what had occurred before.” Tr. 830. His testimony as to when he
performed the calculations after he received theinvertory formsfromthe gore is vague, and not
supported by any documentation. A preponderance of the evidence shows that inventory
reconciliation was not performed within areasonable period of timefollowing eachmont h of January,
February and March 1999 for the UST s at the Colliger Exxon. Consequently, Goodman failed to
comply with 40 C.F.R. 8§ 280.43(a). Such failure to comply with the requirements of Section
280.43(a) constitutesa violation of 40 C.F.R. § 280.41(a).

Count 9

Goodman is charged in Count 9 with failure to properly condud inventory control from
December 1998 through at least November 1999 for USTs a the Homedae Tiger Mart Exxon.
Complainant asserts that many stick readings are not recorded for that period, that there are no
inventory control records for June 1999, and that monthly invertory reconciliations were not
performed for January through May 1999. C'sEx. 152; Rs Ex. 3.

For the months of December 1998 through May 1999, and July through November 1999,
inventory control forms show datarecorded for each tank for each day except for what appear to be
holidays and weekends. C'sEx. 152; Rs’ Ex. 3, 29. At the hearing Mr. Lamberson stated that the
forms do not include data for weekends. Tr. 834. He explained that he concurred in the store
manager’ s choicetotakestick readingsherself so shecould control them and have accuratedata, and
not have to depend on other employees. Tr. 834-835; see also RS EX. 29.

While the inventory control forms for December 1998 through May 1999 do not show
inventory reconciliaion for the month, the forms for July 1999 through November 199 do show
monthly inventory reconciliation figures. C'sEx. 152; RS Ex. 3,29. Mr. Lamberson testified that
he wrote on the July through November 1999 formsthetotd gallons pumped and totd galons over
or short for the month, and the monthly inventory reconciliation, or “leak check threshold,” and that
he thought he may hewve doneit “ after thefact . . . in anticipation of . . . thiskind of inquiry.” Tr. 831-
832. Hetestified that he originally performed the reconciliations on scrap paper, but threw them
away. Tr. 832-833. Histestimony isunclear asto when those cal culations were performed. Asto
why he would write inventory reconciliation figures for the Homedal e station on scrap paper, and
thenthrow them away, without recor ding them ontheinventoryforms, he testifiedthat while*[€ arly
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on” hewrote onthe inventory control forms, Mr. Conley “made it very clear” that he should not be
making any marks on the origind forms, dthough he “deviated fromthat rulefromtime to time”
Tr. 799. He aso testified that if he “saw a problem beyond that [initial] investigation,” he would
“investigatefurther,” but that Homedale wasa “well-manned station.” Tr. 834. Histestimony does
not address any inventory recondiliation having been performed, prior to the Complaint, for the
Homedale USTsfor December 1998 through May 1999. Complainant’ sevidence and Mr. McRae’s
tegimony, however, indicate that the reconciliaiion figures were on the forms for July through
November 1999 when Goodman submitted them to EPA on December 17,1999. C'sEx. 142, 143,
152. Thereforethereconciliation for November 1999 wastimely.

Goodman again arguesthat the absenceof stick inventory onweek endsand holidaysdoes not
impad the validity of itsinventory control. Goodman posts that it isreasonald eto allow one nonth
to complete inventory reconciliation, based on the regulatory alowance of a second morth of data
to be collected to verify apossibleleak. Respondents Reply a 13. A memorandumdated April 26,
2001 from Mr. Lamberson, responding to Count 9, states that inventory recordswere “revienved” at
least once per month and that “supervisors' familiarity with the unique characteristics of personnel
and site enabled proper evaluation of data” R’s Ex. 29. Accompanying the April 26, 2001
memorandumwas an undated “review evauation summary” of inventory reconciliation calculations
for Deceambe 1998 through December 1999.

Astotheinventorycontrol recordsfor June 1999, Mr. Lamberson gated in hisApril 26, 2002
memorandumthat they were missing, but that he performed inventory reconciliation based uponin-
houserecords. Rs Ex. 29. No suchrecordswere proffered inthisproceeding. Theonly document
inthe record showing aninventory reconciliationfor June1999 wasthereview evduation summary,
but it was prepared after the Complaint wasissued. He statesinthe April 26, 2001 memorandumthat
the invertory reconciliation resulted in excessive over/dhort val ues for the month of June 1999, but
that there was no such irregularity for two or more consecutive months, so it was “probably a
bookkeeping error.” RS Ex. 29.

Even if Goodman’s position of a one-month time period to complete reconciliation is
accepted, a preponderance of the evidence shows that Goodman did not complete invertory
recorciliationfor the USTs & the Homedale Tiger Mart Exxonwithin thirty days of each month from
December 1998 through October 1999. Inaddition, Goodman faled to record stick inventory when
it was operating on weskends and holidaysfor that time period. Therefore Goodman is liakd e for
failure to comply with 40 C.F.R. § 280.41(a).

Count 10

Count 10 charges Respondent Goodman L ewiston with failureto properly conduct invertory
control, or to assure that the facility’ s operator had been properly conduding invertory control, for
the months of December 1998 through March 1999 for USTs at Tiger Mart # 5. Goodman
Lewiston’ sdefenseisthat the tanks were empty, that the operator of the sation had filed bankruptcy,
and that abankruptcy trustee had taken possession of the station during that time. Complainant
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asserts that Goodman Lewiston produced no documentation that the USTs were empty or that
inventory control wasconducted during that time.

For USTs tha are temporarily closed, the regulations provide tha “ release detectionisnot
required aslong asthe UST systemisempty,” whichis“when al meterials have been removed using
commonly employed practices so that no more than 2.5 centimeters (one inch) of residue, or 0.3
percent by weight of the total capacity of the UST system, ramain in the system.” 40 C.F.R. 8
280.70(a).

Dean Sorbel isan indegpendent contractor for Goodman Lewigon, who leased and operated
fuel stations from Goodman Lewiston, including Mountain Mart # 2 and the Goodman Bulk Plant
in Lewiston, and at which stations he performed UST inventory control. Tr. 644-647, 757. He
testified that he deliveredfud to Tiger Mart # 5, went over invertory control procedures with Jean
Stroud, the operator of Tiger Mart # 5, and hdped her with monthly inventory control “a couple
times.” Tr. 697-698; 718-721. Mr. Sorbel testified that Ms. Stroud declared bankruptcy in June
1998, that she stopped getting fuel deliveries because shedid not havethe moneyto pay for it, that
shetold him that she sold all the fuel from the tanks, that the tankswere empty, and that signs were
placed on the pumps indicating that no fuel was for sale. Tr. 698-699, 707, 718-720. Mr. Sorbel
testifiedthat he knew that the tanks were empty enough that they did not pump product out fromthe
dispensers, and when asked how he knew they were not working his testimony was as follows:

The pumps were not working. When we took it back over, she [Ms.
Stroud] told me herself that her tarks were empty. And she put bags
on the pumps, “No More Product Left.”

Tr. 707. Hetestifiedthat when he asked Ms Stroud for copies of the inventory control records, she
told him that the records on her comput er and the handwritten inventory control forms were gone
in the barkruptcy, and that whatever was not sold was thrownaway. Tr. 701-702.

Asto operation of Tiger Mart #5 from December 1998 and April 1999, Mr. Sorbel testified,
“I believe we were kept out of there for the bankruptcy,” because the property was attached until
after the barkruptcy wasdone Tr. 700-701, 720. When asked whether he had achanceto take stick
readings during that time period, his testimony was that he did not take stick readings until April
1999. Tr. 709, 721-722.

The tanks were not operated again until April 7, 1999, when the store was reopened by
Goodman Lewiston.* Tr. 709, 721-722, 1295-1296. Mr. Sorbel started taking stick readings at that

* Dennis Nichols, vice presidert of Respondents, testified that he also reviewed Ms.
Stroud’ sinventory control. Tr. 1292. Mr. Nichols testimony corroborated that of Mr. Sorbel
that the station was taken into possession by the bankruptcy trustee, was not operated, that no
fuel wasdelivered there until it was reopened in April, except that he testified that Ms. Stroud

(continued...)
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time, and invertory control resumed. Tr. 709, 721-722; R’sEx. 44. Specifically, he testified that
in April 1999:

whenwe actuallytook that over, when | put product inthere, that was
the first time that we stuck tanks. We stuck tanks when we wee
going to put the product in, to get the store up and running again
whenwe took it over.

Tr. 721-722. Histestimony isunclear as to whether stidk readings were taken before product was
delivered or after.

Invertory control records for Tiger Mart #5 proffered by Respondents include computer
generated inventory forms* Dally Book” for April 7 through April 11, 1999, “Tank Inventory Data
Sheets’ with handwritten datafor April 8 through 30, 1999, and adailyform showing pump readings
and stick inventory for April 8,1999. Rs Ex. 6, 44; C's Ex. 99. Goodman’'s computerized “Daily
Book” for April 7,1999 showsfor*“open” (presumably stick inventory at opening timethat day) 6100
gallons for Unleaded, 2200 for Premium, and 1500 for Plus. For the Unleaded tank, the “Daily
Book” shows fud sales of 116 gdlons, astick inventory of 5984, and consequently zero “over or
short” for theday. Rs Ex. 44. The “Daily Book” for April 8, 1999 shows, accordingly, opening
stick inventory of 5984 for the Unleaded tark. /d. It dso showsno fud ddiveries, 20 gdlonssold
fromthe Unleaded tark, and adick invertory of 5964 gdlons. /d. It showsno salesfrom either Plus
or Premium tanks on April 8, and zero “over or short” for all three tanks Id.

The computerized “Daily Book” datafor April 8 isinconsistent with the handwritten data on
the “Tank I nventory Data Sheet” for that day. For the Unleaded fud tank, the “Tank I nventory
Sheet” shows zero “ previous stick (gallons),” delivery of 6037 gallons sales of 82 gallons, and 6037
gdlonsfor “today’ sstick (gallons).” Rs Ex. 6; CsEx. 99. Thehandwritten datafor April 8 for the
“Plus” fuel tark includes a delivery of 2200 gallons, 2200 gallonsfor “today’s stick (gallons),” and
a“previous gick (galons)” of zero gallons. Id. Interestingly, the gallons old for those days, 82
gdlons of Unleaded and 7 gallons of Plus gasoline, are the same number of galons as the
“over/short” recorded for the day. /d. The handwritten data for April 8 for the “Premium” tank
shows a delivery of 1500 gdlons, no sales, 1500 gdlons for “today’s stick (gdlons)” and zero for
“previous stick (gallong).” Id.

In addition to the incond stencies in data betweenthe“ Daily Book” and the* Tank Inventory
DataSheet,” these dataare al so inconsi stent with dataon Goodman’ sdailyform showing handwritten
stick and pump readingstaken on April 8. The morning stick readings recorded on the daily formfor
April 8 shows tank stick readings of 63 1/4 (presumably inches) and 6400 (presumally gallons), 49
1/2 (presumably inches) and 2273 (presumably gallons), and 34 1/2 (presumably inches) and 1480
(presumably galons). R'sEx. 6. Matching those data to the numericaly closest dataon the “ Tank

%(...continued)
filed bankruptcy in October or November 1998. Tr. 1293-1297, 1344-1345.
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Invertory DataSheet,” there gppearstobe a 363 gallon discrepancyfor the Unleaded tank (and a416
gallon discrepancy from the “Daily Book” data), 73 gallon discrepancy for the Plus tank, and 20
gallons discreparcy for the Premiumtank, between thetwo sets of handwritten data for April 8.

Goodman Lewiston argues that from approximately December 1998 to April 7, 1999, the
tanksat Tiger Mart # 5 were empty and that no fuel was added. Respondents’ Bridf at 15; Tr. 707,
1297. Insupport, it pointsout Ms. Poston’stestimony that oneto threeinchesof fud would remain
in atank using regular pumps attached to the system. Tr. 205.

Ms. Poston’stestimony, when asked how much fuel would beleft in atank if all of the fuel
ispumped out that iscapableif being pumped out by dispensers in the normal course of events, was
that there would be “about anywhere between one and two inches,” depending upon how far down
the suction pipegoes, whether thereisasubmersiblein the tank, the configuration and thetilt of the
tank. Tr.205. Thistestimony does not establishthat the tankscould only have contained one inch
or lessof residue.

Neither Goodman Lewiston’s fud inventory records, which are inconsistent, nor testimony
of Mr. Sorbel or Ms. Poston, persuasively establishthat the tanks contained residue of no more than
one inch, or 0.3 percent by weight of the total capacity of the UST system.

Goodman Lewiston also argues that it should not be held liable because it was not in a
positionto removeresidual product inthe tankswhen the bankruptcy trustee had asserted possesson
over Ms. Stroud’s inventory. Respondents Brigf at 16; Tr. 1131. Mr. Conley testified that
Goodman Lewiston was not alowed access to the store and that the bankruptcy trustee “said that
you' renot allowed because of her [Ms. Stroud’ s| equipment and inventory and 0 on that was tied
up in barkruptcy.” Tr. 1131. Demis Nichols testified that “we were told to stay out and do not
come on the premises” that therewasno accessto the“inside of the facility,” and tha “[w]e could
have gotten to the outsideif we choseto trespass on our own property.” Tr. 1295, 1297, 1344-1345.
However, cathodic protection was installed on the tanks in December 1998 by Respondents
contractor, Corrpro. C's Ex. 160; Tr.1347-1348. Mr. Sorbel testified that he went by the Tiger
Mart #5 three or four timesaweek,, and t hat heinspected the cathodic protection system of the USTs
at Tiger Mart # 5 on a monthly basisfrom December 1998to April 1999. Tr. 700-701; R's Ex. 17.

While Goodman L ewiston may not have been ald e to remove inventory fromthe tanks, it did
not establishthat it wasunable to obtain brief, intermittent access to the tanksfor purposesof taking
stick readings. Goodman Lewistonwasnot required toremoveresdud product in the tank, but was
merely required to maintaininventory control, unlessthe tankswere* empty” asdefined by40 C.F.R.
§ 280.70. The evidence shows that Goodman Lewiston faled to conduct inventory control from
December 1998 through March 1999. Goodman L ewiston has not proven by apreponder ance of the
evidenceitsdefensethat thetankswere“empty” during that time. Accordingly, Goodman Lewigon
violated40 C.F.R. §280.41(a) for failureto conduct inventory control, or to assurethat the facility’s
operator had been conducting inventory control, for the months of December 1998 through March
1999 for USTs at Tiger Mart # 5.
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Count 11

Count 11 of the Amended Cormplaint allegesthat, in regard to the Goodman Oil Bulk Plant
inLewiston, from December 1998 throughat | east November 1999, Goodman Lewistonwas utilizing
acomputerized systemto recordinventory control but that the system asused by Goodman Lewiston
does not detect arelease of at least one percent of flow-through plus 130 gallons asrequired by 40
C.F.R. §280.43(a).

Mr. Sorbel tedtified that he dispat ches trucksto deliver fuels from the Bulk Plant to service
stations. Tr. 645. The Bulk Plant hastwo 8,000 gallon USTs and two 5,000 gallon USTs. Tr. 651.
At the hearing Mr. Sorbel stated that, of the four USTSs, only one tank, holding “Plus’ fuel, was
operating during the time period from December 1998 through November 1999. Tr. 652

Mr. Sorbel further testified at the hearing that he performed invertory recondliation every
morth for al tanks a the Bulk Plant, including the time period between December 1998 and
November 1999, and usually liked to have it done within three days after the end of the month. Tr.
682, 684-686, 760. According to histestimony, he used handwritten forms to record daily data,
including meter readings and stick inventory, “whichisbalanced for gallonslost in the tank versus
gallons that went through the pumps,” and he reconciled “for dollar figure.” Tr. 653-655. He stated
that heinspected the end resultsof the inventory form at the end of the month. Tr. 656. He testified
that “the stickings and meter readings that ison a handwritten form” and “[t]hen it’ s trandered to
a spreadsheet on the computer and balanced that way” on his computerized form for the
reconciliation. Tr. 655, 664-665, 684-685. He stated that “the end results of the invertory control
form is inspected by me every month, a the end of the month.” Tr. 656. He answered in the
affirmative when asked at the hearing whether he performed handwritten inventory calculations to
reconcile Tr. 685, 694-695. He stated that he discards the handwritten calculations, but keeps a
handwritten record of the gallon balance. Tr. 685-686. Hetestified that he used the formula of one
percent of flow- through plus 130 gallons for monthly reconciliation. Tr. 686, 760.

Goodman Lewiston’s inventory control forms for the Bulk Plant have meter readings
handwritten on one side of the page and have spaces to record gick readingson theother sde, for
gx tanks: five above-ground tanks (which are not at issue) and the one UST containing “Plus” fuel.
Tr.659-661; RS Ex. 7. Someof the formshad no data recorded for stick readings; the reverse side
of the forms are blank. RS Ex. 7. Mr. Sorbel explained that stick readings weretaken every day,
but no stick reading datawasrecorded ontheform because his employees write down stick readings
onatablet and either attach that page to the form or write them ontheform Tr. 659, 667. He stated
that the readings were “ probably stapled” to the handwritten inventory sheet but “when she got her
actual gallons, threw it away.” Tr. 667-668.

Goodman Lewiston also presented itscomputer printouts of tank inventory. RS EX. 7. Mr.
Sorbel testified tha the data for meter readingsand stick readingsfrom the handwritten forms were
entered into the computer. Tr. 665-667. The computer printouts include daily data for gallons
added, gallons sold, book inventory, actua inventory, and net/lossfor that day. RS Ex. 7; Tr. 665.
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He stated that the stick readingswere convertedto gallons and only the gallonswererecorded onthe
computer invertory forms. Tr. 690-691. Mr. Sorbel’s testimony indicatesthat each day, the book
inventory data from the previous day was carried over, galonswere added and/or subtracted for the
day’s deliveries and sdes, and compared with the day’s stick reading in galons, to determine the
“running balance” over or short. Tr. 731-733.

The computer printoutsd so include morthlytank invertory datafor the monthsof May, June,
August, September, October and Novermber 1999, RS Ex. 7. The monthly data, all in gallons,
includethe “Beginning” (book inventoryfor thelast day of the previousmonth), total deliveries, total
sales (galons punped), “book invertory” (“Beginnng” plus deliveries minus sales), “actual
inventory” (whichis the stick inventory for the last day of the morth), and resultant net/loss (“book
inventory” minus “actual inventory”). Id.; Tr. 667. There is no data showing a comparison of the
net/losswith one percent of flow-through plus 130 gallons. The computer printoutsdo not show that
computation and therefore do not indicate any comparison of that figurewith the“net/loss.” Tr. 141.
Ms. Poston testified tha on the computer sheets for the Bulk Plant “Therés no monthly
reconciliation.” Tr. 164.

It is noted that Goodman Lewiston’s cal culation of the monthly “net/loss’ is not the same as
the “total gallons over or short” as set out in EPA’s guidance document titled “ Doing Inventory
Control Right, ” and in Ms. Poston’s testimony. Tr. 140; C's Ex. 176. Asdescribed therein, the
monthly “total gallons over or short” is the sum total of the daily overages and shortages, and it is
the comparison of that number with the regulatory standard of one percent of flow-through plus 130
gallons which congitutes thereconciliation. Tr. 140-141; Cs Ex. 176.

Complainant didnot specifically clamthat Goodman Lewiston’ smethod of caculating “net/loss”did
not meet therequirements of 40 C.F.R. § 280.43. Furthermore, Ms. Poston testified, “I believethat
the math that he is using would lead to the same conclusion as the EPA describes.” Tr. 1474,

Although not disputing that the three USTs were not in operation, Complainant argues that
Respondentsdid not reveal that until the hearing, and had refused to respond to EPA’ s October 2,
2000 information request. C'sBrief at 23; C's Reply at 10; C's Ex. 185, 186. The three USTs
contained fuel at levels from 37 to 42 inches on August 18, 1998, according to tank tightness test
records. C'sBrief at 23-24; C'sEx. 106. Complainant assertsthat there was no evidencethat the
three USTswere“empty” asdefined in 40 C.F.R. § 280.70 or thet inventory control or other release
detectionwas conducted during that time period. Complainant assertsthat release detection “would
have required dicking the tanksat least once a month and recording the result.” C’'s Brief at 24.

As to the “Plus’ tank, Complainant argues that there are no records to show that any
reconciliation was completed, or that it was done accurately and timely. Therefore, Complainant
allegesin its Post Hearing Brief that Goodman Lewiston is “liable for failure to conduct invertory
control on the four USTsat the Bulk Plant from December 1998 through November 1999 as all eged
in Count 11 of the Amended Complaint.” C’s Brief at 25.

Goodman Lewigon points out that this alegation is not what is alleged in the Amended
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Complaint, namdy that it was utilizing a computerized system to record inventory control but that
the system as used by Goodman L ewigon does not detect arelease of at least one percent of flow-
through plus 130 gallons It argues that EPA’s evidence was not of sufficient quartity and quality
to establish to infer that Mr. Sorbel did not empty or monitor the four USTs during the time in
guestion. It emphasizes Mr. Sorbel’s testimony that he did not want to lose product, money, clean
up aspill, or lose hislivelihood, and that he therefore takes stick readings of both his underground
and aboveground tanks,” and that hereconciles inventory for al of histankswithin three days of the
end of the month. Tr. 660-661, 682, 684, 761, 762, 766.

The documentary evidence indicates that Goodman Lewiston’s computer sysem did not
include amonthly balancing of the difference between stick and book inventory with the regulatory
standardof one percent of flow-through plus 130 gallons. RS Ex. 7. However, the issue is whether
Goodman Lewiston, with or without use of the computer system, conduded its inventory control
monthly to detect a release of at least one percent of flow-through plus 130 gallons in the manner
prescribed in Section 280.43(a). The Amended Complairt is hereby deemed amended to conform
to the evidence at the hearing, as the parties have fully litigated the issue of whether Goodman
L ewiston complied with invertory control requirements, inregard to both the computerized system
and handwritten invertory recondliation, at the Bulk Plant. H.E.L.P.E.R., Inc., 8 E.A.D. 437, 449
(EAB 1999)(interpreting the Consolidated Rules of Practice to dlow amendment of pleadingsto
conform to the evidence, noting Federal case law recognizing tha district courts havediscretionto
treat pleadings as conformingto evidence presented & trial).

Mr. Sorbel’ stestimony that he performed timely invertory reconciliation for all of the USTs
at the Bulk Plant may be credited with regard to the “Plus’ tank for the months of May, June,
August, September, October and November 1999, because the documentary evidence shows that
dally data was gathered, and that monthly net loss or gain in inventory was calculated for those
months Rs Ex. 7. This data on the monthly inventory forms was sufficient to perform amonthly
inventory reconciliation. Tr. 727-733, 1474, 1502. From the data on the monthly forms, “one
percent of flow-through plus 130 gallons’ is easily computed from the total gallons pumped for the
month, and that could be easily compared with the “net/loss” recorded for the month. Rs Ex. 7.
Inventory reconciliation could easily have been performed mentally, even for two months of data.
Thus it is likely that Mr. Sorbel could easily have performed inventory reconciliation by smply
comparing data recorded on the monthly forms. Rs Ex. 7. Ms. Poston testified that it isimportant

® In a footnote, Goodman Lewiston requests, inthe event Mr. Sorbel’stestimony is
deemed not to include the three non- operating USTS, permission to reopen the hearing, pursuant
to 40 C.F.R. § 22.28, “to submit evidence on the compliance status” of the three UST s during
the timein question. RS Brief p. 19 n. 2. A request to reopen must meet the requirements of 40
C.F.R. 88 22.16(a) and 22.28, which requires a motion which states the nature and purpose of the
evidence to be adduced, a showing that the evidenceisnot cunulaive, and a showing of good
cause why such evidence was not adduced at the hearing. The request does not meet those
requiremerts and therefore the request is denied. Moreover, Mr. Sorbel’ s testimony is construed
to include dl of the USTs at the Bulk Plant.
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to record the monthly reconciliation, becauseit isnecessay to compare two consecutive morths of
data, and the regulations require that records be kept for 12 months. Tr. 1474-1475. Goodman
Lewiston is not charged with failure to comply with recordkeeping requirements. There is no
compelling reason to doubt Mr. Sorbel’s testimony as to his comparison of consecutive morths of
inventory reconciliation.

Neverthelessa preponderance of the evidence shows that Goodman Lewiston dd not record
stick invertory each operating day, asthe daly inventory forms show no stick inventory recorded an
averageof eight days per month, and, for thosedays, thestick (“actud”) inventory gppearing onthe
dailly computer printouts merely repeats the prior day’s gick readings. Rs Ex. 7. Therefore
Goodman Lewiston faled to comply with 40 C.F.R § 280.43(a)(2) for May, June, and August
through November 1999 for the “Plus’ tank.

For December 1998, and January, February, March, April and July 1999, there are no
monthly datafor the“Plus’ tank, and no explanation for the absenceof these records, other than that
they were thrown away. RS EXx. 7; Tr.685. Thedataon the daily invertory sheets could not even
form the basis for monthly inventory control, despite Mr. Sorbel’s testimony that, when he did not
print the monthly summary, he would “look to the last day of the month.” He admitted he would
dill need to cal culate how much invertory he went throughin the tank, i.e. determine flow-through,
to determine whether he met the gandard of one percent of flow through plus 130 gallons. Tr. 759-
760. Thedatafor thelast day of the month only show the gallons sold for that day, not the gallons
sold for the month.® Therefore the daily inventory sheets do not support afinding that monthly
inventory control was conducted. As to the other three USTSs, no inventory records have been
proffered. A preponderance of the evidence shows that Goodman Lewiston failed to conduct
monthly inventory control for December 1998 and January, February, March, April, and July 1999
for the “Plus’ USTs.

Therefore, it isconcluded that Goodman L ewistonfail edto complywiththe inventory control
requirementsof 40 C.F.R. 88 280.43(a) and 280.41(a) for four USTsfrom December 1998 through
November 1999, & the Bulk Plant.

Count 12

Count 12 allegesthat, inregard to Mountain Mart# 2, from December 1998 through at | east
November 1999, Goodman Lewiston was utilizing a comput eri zed sysem to record inventory

® Moreover, Goodman Lewiston calculates the daily tank inventory “net/loss’ from the
running book invertory: the previous day’ s book invertory isthe next day’s beginning invertory.
RS Ex. 7. Ms. Poston testified that the initial invertory for the day should be the stick reading,
and not the book inventory from the previous day, because it resultsin eror being built in every
day. Tr.170-172.
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control, and that the system as used by Goodman Lewigon does not detect arelease of at |east one
percent of flow-through plus 130 gallonsas required by 40 C.F.R. §280.43(a).

The invertory records for Mountain Mat # 2, submitted as evidence, consist of computer
printouts with dally data, handwritten daily records of pump readings and stick inventory (“tank
readings’), and a computer printout with monthly data, for the months of December 1998 through
September 1999. Rs EXx. 8; C'sEx. 159; Tr. 687-690. The monthly datainclude, in gallons, the
fuel pumped as measured from pump meters (“recap galons’), fuel deiveries (*“purchases’), the
“beginning inventory” (which is the “ending inventory” from the previous month), and the “ending
inventory, ” which is the “beginning invertory” plus deliveriesminus fuel pumped. RS Ex. 8; Tr.
687-688, 1484-1486. The monthlydatado notincludestick inventory, gallonsover or short, netgan
or loss, or acaaulaion of flow-through plus 130 gallons. Rs' Ex. 8; Tr. 738-739, 746-747, 1484-
1486. The daily computer printouts ae similar to the daily computer data for the Bulk Plant,
showing, in gallons, “Beginning” (the previous day’s book invertory), deliveries, sales, book
inventory (“Beginning” plus deliveries minus sdes), “actud inventory” (stick inventory), and
“net/loss’ (book inventory minus stick inventory). RS Ex. 8.

Dean Sorbel testified that every operating day his employees stick the tanks and record the
stick inventory and the meter r eadings on the handwritten inventory form, and that the datafrom that
formisput into acomputer and the daily over or lossis computed for the day, similar to the process
at the Bulk Plant. Tr. 689-691; Rs Ex. 8. Hetestified that from December 1998 through November
1999, he performed inventory reconciliation, usng the one percent of flow through plus 130 gallon
formulg for the Mountain Mart on a monthly basis, the same day as those for the Bulk Plart. Tr.
692, 694-695. At the hearing, he demonstrated his method of reconciliation. He calculated one
percent of gallons sold (flow-through) plus 130 gallons and compared it with the difference between
the stick inventory for the last day of the morth and the running daily book inventory for that day.
Tr. 691-692, 746-747. Ms. Poston dso demonstrated how inventory reconciliation would be
calculated, assuming Mr. Sorbel “did al his math correctly.” Tr. 1484. In order to conduct
inventory reconciliation using Goodman Lewiston’sdat a, they neededtolook not only atthemonthly
data for the gallons sold, but also at the daily data for the lag day of the month, on which was
recorded the difference betweenthe gickinventory for the last day of the month and the running daily
book invertory for that day. Tr. 738, 746-747, 1484-1486. Mr. Sorbel admitted that hedid not have
documentsshowing reconciliation, explaining that he did not realize that hewould haveto havethem.
Tr. 696.

Mr. Sorbel admitted at the hearing that stick inventory was not recorded on the handwritten
dailyinvertory formsfor June 1, 2, 3, 9, 10, 11, and 23, 1999. Tr. 741-742. He could not explain
why the number of gdlons recorded as the book inventory was identical to that for “actual
invertory”on the daily computer invertory sheets for June 1 through 3, 1999, and why the word
“computed” appeared below those numbersfor June 1 and June2. Tr. 739-741. Stick inventory is
missing fromthe daly handwritten formsfor December 5, 12, 13, 19, 20, 26, 27 and 29, 1998, and
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forJanuary 2,3, 7,10,13,16,17,19,23,and 24. R’sEx. 8. Fordmos each day in December 1998
and January 1999, the following morning’s stick inventory isrecorded on the computer form asthe
day’s “actual inventory,” except that for days when no stick inventory was recorded on the
handwritten form, the same morning’s stick inventory is repeated on the computer form for those
days, and where stick inventory was not recorded on the handwritten form for two consecutive days,
the same number of gdlonsisrepeaed again for athird day on the computer form. Rs’ Ex. 8. This
confirms afinding that Goodman L ewiston failed to record stick inventory each operating day. For
the monthsthereafter, the datatendsto get better; stick inventory ismissing from eight daysin March
1999 but is missing from only three or four days in August and September 1999. /d..

Ms. Poston testified that the initial invertory recorded for each day should be the stick
inventory, and not the book inventory from the previousday. Tr. 170. By starting with the book
inventory, Goodman records running totas for book inventory, which resultsin error being built in
every day, and fdls to calaulate daily overages and shortages Tr. 169-172.

Because the inventory records showing monthly datado not includeall of the data needed for
inventory reconciliation, Mr. Sorbel’ stestimony that he performed morthly inventory reconciliation
as required by the regulations is not persuasive as to Mountain Mart # 2. In addition, Goodman
L ewistonfailed to maintain theintegrity, accuracy and compl eteness of the daily data, including stick
readings. There are no inventory records in evidence as to October and November 1999. It is
concludedthat Goodman L ewiston did not perform inventory reconciliation asrequired by 40 C.F.R.
§ 280.43(a), for Mountain Mart # 3 from December 1998 through November 1999, and therefore
violated 40 C.F.R. § 280.41(39).

Count 13

In Count 13, Goodman is dleged to have falled to properly conduct inventory control for
January through April 1999 for the three USTs it owned and operated at the Nampa Exxon
Goodman’ s inventory recor dsfor the USTsfor January and February 1999 include daily data but no
inventory recorciliation daafor themonth. C'sEx. 154; RS Ex. 4. The copies of inventory control
records for March and April 1999 submitted by Goodman in responseto EPA’s information request
of November 3, 1999 include invertory reconciliation figures. C's Ex. 142, 143, 154; Tr. 381-382.
However, the copies of inventory records for Marchand April 1999 that Mr. McRae testified were
“theoriginalrecords’ that hereceived from Goodman, do not includeinventory reconciliationfigures.
C’'s Ex. 183; Tr. 388-390.

Complainant assert sthat Goodman only retrospectively reconciled inventory recordsmonths
after they were required to be reconciled. In response, Goodman asserts that Mr. Lamberson’s

testimony establishes that he reviewed inventory records for each sation within the first two weeks
of thefollowing month, and completed on a separate piece of paper any inventory reconciliation that
was not completed on the station inventory forms. RS Reply at 12 (citing Tr. 782-784, 799, 832-
833).
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Mr. Lamberson’s testimony isnot so clear. At the hearing, Mr. Lamberson explained his
general procedures for reviewing inventory control records, stating that he would receive records
fromthe store“[t]ypicaly, within the first two weeks of the following month,” including the Nampa
store. Tr. 783. He gated further that he would review the records, summing up the figureson a
separatesheet of paper and comparing the numbers, “and if it was okay, | passed them, made copies,
sent them to the store,” but stated that his calculations were thrown away. Tr. 799-800, 832-833.
Hedid not testify that he reviewed or compl eted the inventory reconciliation within two weeks of the
following month, however, andit cannot beinferred that hedid so, congdering that he only received
the forms after two weeks and he had to review them for each UST at severa stores.” Thisgenaa
testimony is insufficient to show that Goodman performed inventory reconciliation for the USTs at
the Nampa store within any particular time period.

Histestimony with respect to inventory reconciliation for the UST sa the Nampa Exxon is
vague and does not indi cate that recorciliation was performed within thirty days after each month in
guestion. Hetestifiedthat he wrote the inventory reconciliation figures at the bottom of inventory
control forms, but when asked whether he did it contemporaneously when he received it in the
corporate office, he responded, “1 don't think it was contemporaneous’ and “ | think it was after.”
Tr.838. Inaddition, Mr. Lambersontestified tha he“ couldn’t easily follow Nampd' but he“ studied
and sayed with it,” and “didn't see any reason for concern numerically until we got alittle further
along.” Tr. 837. Mr. Lamberson explained that the Nampa store manager recorded stick readings
one day later than the totalizer readings, and that some fuel deliveries were recorded on the wrong
date. Tr. 837, R’'s Ex. 30. Mr. Lamberson revised the data to correct these deficiencies and
cdculaed inventory reconciliaion based on thisrevised data, but did not indicate how soon he did
so after the end of each month in question. R’s Ex. 15, 30.

A preponderance of the evidence shows that Goodman did not perform inventory
reconciliation within areasonal e time period after each mont h of January through April 1999 for the
Nampa Exxon. Therefore, for that time period for the Nampa Exxon USTs, Goodman failed to
comply with 40 C.F.R. § 280.41(a).

Count 14
Count 14 allegesthat Goodman failed to properly conduct inventory control for December
1998 through May 1999 for the three USTs at the Weiser Exxon. Count 14 aso dleges that

Goodman failed to monitor these tanks every day they werein operation from May 1, 1997 through
July 17, 1999.

Goodman’ sinventory control formsfor December 1998 through May 1999i nclude dail ydata

" Indeed, Goodman's attorney referred to the Nampa records arriving at Mr. Lamberson’s
office a month after they had been prepared by store employees. Tr. 836.
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for weekdays but not weekends, and have no invertory reconciliation figures on them. C'sEx. 157;
R’'s Ex. 5, 31. Indeed, the forms for May 1997 through July 17, 1999 do not include daa for
weekends. Id.; C's Ex. 58. During direct examination, Mr. Lamber son was asked when he
completedtheinventory control recordsfor December 1998 through May 1999, and he testified, “ At
the earlied, it would have been a month after | received it. | can't remember.” Tr. 842. The
testimony does not persuasively establish that Mr. Lamberson performed inventory reconciliation
within thirty days after each month of December 1998 through May 1999. Mr. Lamberson typicaly
receivedthe formstwo weeks after theend of themonth (Tr. 783), but if hecompletedthemamonth
after he recaved them, then they may have been completed six weeks after the end of the month.
Invertory reconciliation performed six weeks after the end of the month does not satisfy even
Goodman'’s interpretation of the regulations as requiring inventory reconciliation to be performed
within thirty days.

Moreover, Goodman's failure to indude any data for weekends is a falure to comply with
the requiremert of 40 CF.R. § 280.43(a)(1) that “[i] nventory volume measurements for regulated
substanceinputs, outputsand theamourt still remai ningin thetank arerecorded each operating day.”
Complainant has shown by a preponder ance of the evidence that Goodman failed to comply with
inventory control requirements of 40 C.F.R. § 280.43(a)(1) from May 1997 through July 17, 1999,
and failed to timely perform inventory reconciliation for December 1998 through May 1999, and
thereforefaled to complywith40 C.F.R. § 280.41(a) at the Weiser Exxon for thetime period of May
1997 through July 17, 1999.

III. RESPONDENT’S LIABILITY FOR COUNTS 23 THROUGH 26

Counts 23 and 24 dlege that Goodman failed to notify EPA or the Idaho Department of
Environmental Quality (IDEQ) when inventory control records for several months showed that two
tanks, one at each the Weiser and Narmpa stations, had a*“ suspected release,” and tha such failure
constitutesaviolaion of 40 C.F.R. 8 280.40(b). Specifically, in Count 23 Goodman is charged with
failure to timely notify either EPA or the I DEQ when inventory control records for the months of
April through July 1999 showed that the 10,000 gallon “unleaded” tank at Nampa Exxon had a
suspected release. In Count 24 Goodman is charged with failure to timely notify EPA or IDEQ
when invertory control records for the months of Decermber 1998 through June 1999 showed that
the 10,000 gallon tank at the Weiser Exxon had asuspeded release.

Counts 25 and 26 dlegethat Goodman falled toimmediately investigate a suspected release
from those tanks at Nampa Exxon and Weisa Exxon respectively, ater said inventory control
records indicated that a release of regulated substance may have occurred from those tanks, in
violation of 40 C.F.R. §280.52.
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The regulatory requirement at 40 C.F.R. 8 280.40(b) states as follows:

When a release detection method operated in accordance with the performance
standardsin 8 280.43 and § 280.44 indicates arel ease may have occurred, ownersand
operators must notify the implementing agency in accordance with subpart E.

In turn, subpat E (40 C.F.R. § 280.50-53) provides as follows, in pertinent part:

Ownersand operators of UST sysemsmust report to the implementing agency within
24 hours, or another reasonable time period specified by the implementing agency,
and follow the proceduresin § 280.52 for any of the following conditions:
(c) Monitoring results from a releae detection method required under
§280.41 and § 280.42 that indicate a release may have occurred unless:
(2) Inthe caseof inventory control, a second month of datadoes not
confirmthe initid result.

40 C.F.R. § 280.50.
Further, section 280.52 of subpart E providesthat -

Unless corrective action is initiated in accordance with subpart F, owners and
operatorsmust immediaely investigateand confirm all suspected rel easesof regul ated
substances requiring reporting under 8 280.50 within 7 days . . . .

40 C.F.R. § 280.52.

Complainant must establish aselementsof its case that: (1) arelease detection method was
operated in accordance with performance standards of § 280.43; (2) monitoring results from that
method indicate a release may have occurred; (3) that a second month of inventory control data
confirmed theinitial monitoring result; and (4) that Goodman failed to report to EPA or IDEQwithin
24 hours of that confirmation.

A. Counts 23 and 25 - Nampa Exxon

Complainant and Respondent each presented Goodman’s inventory control records for the
unleaded gasoline UST at the Nampa station for April through July 1999. C's Ex. 154; RS EX. 4.
Ontheserecords for April, Juneand July 1999, the figure written in or besidethe box marked “total
gallons over or short” exceeded the figure of 1 percent of flow through plus 130 gallons, indicating
that there was a suspected release. Id. Specifically, on the April 1999form, next to the box marked
“total gallons over or short” iswritten“-300,” and the figure written for one percent of flow through
plus130 gallonsis 236. On the June 1999 form, in the box marked “tota gallons over or short” is
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written the figure 376, and thefigurewritten for one percent of flow through plus 130 gdlonsis 224.
On the July 1999 form, next to the box marked “total gallonsover or short” iswritten “-307,” and
the figure written for one percent of flow through plus 130 gallonsis211. On theseinventoryrecord
formsis printed the question“1s‘ TOTAL GALLONSOVER OR SHORT' LARGER than ‘L EAK
CHECK’ result?” and the warning, “If answer is ‘“YES for 2 MONTHS IN A ROW, natify
regulatory agency assoon as possible.” Id. Theword “yes’ is underlined on the April and July
records and circled on the Junerecord. On therecordsfor May 1999, the word “no” iscircled, and
the figure®-112" ismarked in the box |abeled “total gallons over or short,” which issmaller thanthe
figure“249" marked in the gpacefor one percent of flow through plus 130 gallons 7d. However,
thereisno dataonthe®leak check” spacefor recording one percent of flow through, a handwritten
guestion mark precedes the figure “249", and the figure “-278" is written beside the box marked
“total gallonsover or short.” 1d.

Mr. McRee tedtified that the April and May records showed that the unleaded tank had a
suspected release, and that based on these first two months of tank failure, Goodman was required
to report it to EPA or the IDEQ in June 1999, but did not report it. Tr. 477-478. His penalty
calculationsheet for Count 23 simply states, “ They have not provided records showing compliance”
with the reporting requirement. C’'s Ex. 187.

Mr. Lamberson tegifiedthat he wrote the “totd gdlons over or short” to theside of the box
whenhewasreviewingthedata. Tr. 838. He explainedin testimony and inawritten memorandum,
dated April 28, 2001, the deficiencies in the inventory control records for the Nampa facility. Tr.
837; Rs Ex. 30. Mr. Lamberson stated that there were “unique recording and transcription
characteristicsof stationpersonnel,” nanelythat the End stick inventory” wasrecorded oneday | ate,
that some fuel deliveries were recorded on an incorrect day, andthat “over/short” signsare typicaly
reversed. RS Ex. 30. He could not specify when he discovered the datarecording deficiencies, but
merely indicated that it was in 1998. Tr. 894-895. He explained at the hearing that he and Mr.
Conley sat with the station manager and tried to explain and to correct her method of recording data,
but when she tried to fix it, she “screwed up the next month’s sheet,” so they “let it slide because at
least we knew what we were dealing with.” Tr. 904-905. The station manager had been therefor
quite sometime, and “worked her heart out” and “wasjust asgood as could be,” and that he and Mr.
Conley “had to work with what wehad.” Tr. 837, 903-904. Mr. Conley testified that he evidently
was hot successful in explaining the invertory control formto her. Tr. 985.

The only documents in evidence showing Mr. Lamberson’s subsequent analyses, which
corrected these deficiencies were prepared after the Complaint wasfiled. Rs Ex. 15, 30; Tr. 846-
852. Mr. Lamberson adjusted the figures to account for these errors, andrecorded the adjustments
on his re-created monthly inventory records, and calculated the inventory reconciliation based on
these adjustments on an undated spreadsheet entitled “ Review Evaluation Summary” for the months
of January through July 1999, and on a one-page summary of inventory reconciliation of the tanks
fromApril through July 1999. Rs' Ex. 15, 30; Tr.849. Complainart hasnot challenged thevalidity
of these adjustments and reconciliation calculations. Mr. Lamberson concluded in the memorandum
that the review confirnms“ earlier judgmentsby supervisory staff” that no leaks had occurred. RS EX.
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30. At the hearing, he testified that hedid not recall finding any leak check comparisons that were
out of line for morethan one month, and answered in the negative whenasked whether he had reason
or cause to report a suspected lesk inany of the tanksat Nampa during the time period of January
through April 1999. Tr. 837, 839.

In response to Mr. McRae's July 9, 1999 information request letter, Mr. Lamberson
submitted aletter, dated July 30, 1999, which gates, as to the USTs at Nampa, “The tanksare not
leaking. Stickings compared with sales volumes demongrateno reportaldelosses Inventory shees
for monitored tanks areincluded for the period January, 1999 through June, 1999.” C'sEx. 133;Tr
795. Itisinferred from thisresponseletter that & some point in June or July 1999, Mr. Lamberson
analyzed the inventory control records for April and May 1999, and determined that there was no
suspected release.

Insum, thetestimony and evidence show that Mr. Lamberson' sinitial review of theinventory
control datafor April throughJuly 1999 asgenerated by the gationmanager and her personnd could
evidence a sugpected release which might support the second element of Complainant’ sprima facie
case.

However, in subsequent andyses Mr. Lamberson corrected the defidencies in the data
recorded by station personnel, performed inventory reconciliation for the months at isue, and found
that therewasno suspected release. Mr. McRae acknowledged at the hearing the possibility that the
suspected release was merely a“paper error.” Tr. 480. Mr. Lamberson stestimony of hisawareness
that therewereerrorsin the recording of dataand of hisattempts to explain to the station employee
howto recordit correctly, iscredible. 1t would be nonsensical to require notification basedupondata
whichisknownto beerroneous. | ndeed, the regulationsonly require notification based upon release
detection methods operated in accordance withthe performance sandards set forthin 40 C.F.R. §
280.43, and not upon unauthorized leak detection methods or upon release detection methods that
do not meet the performance standards. 40 C.F.R. 88280.40(b), 280.50(c). Goodman would not
be required to report that under defident data recording techniques, a release would be suspected,
if it knew that there was no suspected rel ease based upon the correct data. While the evidenceisnot
clear as to exactly when Mr. Lamberson corrected the data and determined that there was no
suspected release, cond dering the documentsof record and the testimony and credibility of all of the
witnesses, there is insufficient support in the record to find that Goodman was required to provide
notification of a suspected release at the Nampa station for the months at issue?®

8 For the months of April and May 1999, Complainant’ s evidence suggests that Goodman
may have provided notice to the IDEQ at some point prior to July 9, 1999, concerning a
suspected release for the tanks at Nampa, as Mr. McRae' s July 9, 1999 information request letter
sates, in regard to the Nampa facility, “The inventory control records for the Plus tank and the
Unleaded tank showed that the leak detection falled. | need the documentation you provided to
[I]DEQ stating you failed two consecutive months of leak detection for the months of April and
May, 1999.” C's Ex. 130 (emphasis added). Mr. McRae’ stestimony a the hearing did not

(continued...)
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Therefore, Complainant has not shown by a preponderance of the evidence that Goodman
violated 40 C.F.R. § 280.40(b) or that Goodman violated 40 C.F.R. § 280.52, as alleged in Counts
23 and 25 of the Amended Complaint. Thus, Goodman is found not liable on these counts.

B. Counts 24 and 26 - Weiser Exxon

The partiesproffered into evidence Goodman sinventory control recordsfor December 1998
through November 1999. C'sEx. 157; R'sEx. 5. Mr. McRae testified that the inventory control
recordsfor the Weiser station for D ecember 1998 through June 1999 showed that the 10,000 gdlon
tank, containing regular unleaded fuel, had a suspected release. Tr. 478-479. Hetestified tha in
December 1999, Goodman indicated it had invegigated arel ease after he had notified Goodman that
therewasasuspected release, and Goodman indicated that it had found atechnical problemand had
corrected that. Tr. 479. Mr. McRae acknowledged that there was a meter reading problem that
Goodman could easily correct. Tr. 480.°

Inresponseto EPA’sinformationrequest, Mr. Lamberson’sletter, dated July 30, 1999, states
that Goodman “didn’t notify anyone because the tank isn't leaking, according to stick and sales
volume comparisons.” C's Ex. 133. Tr. 373. Tr. 367. Mr. Lamberson provided a written
explaretion for the deficiencies in the inventory control records for the Weiser facility in a
memorandum dated April 13, 2001. R's Ex. 31. Therein he stated, “Reviewing station and
goplicable in-house records for the period [December 1998 through June 1999] confirms earlier
judgementsthat there were no leakswere correct [sic].” Id. He explaned tha station personnel had
diffi culty using decimals when summing totalizer readings, resulting in a consistently low reading of
gallon dispensad, but when he calculated invertory using the totalizer readings from the three

§(...continued)
explain the discrepancy between this correspondence and his testimony that Goodman did not
report. See, Tr. 477. When asked at the hearing why he asked for the documentation provided to
IDEQ, he merely stated that the April and May records he had showed tank failures, so he
“identified to Goodman Oil that there were failures there” and he wanted to determine whether
that trend continued. Tr.366-367. Thus, Complanant’s own evidence undermines the fourth
element of its case, that Goodman failed to report to IDEQ within 24 hour s of performing
inventory reconciligtion for May 1999 or for June 1999. On the other hand, Mr. McRaein his
July 9 letter may have used the term“stating” inaccurately; he should have used theterm
“indicating,” if Goodman had smply submitted inventory formsto ID EQ without a document
“stating,” i.e., notifying, that there was arelease. Thisissue need not be decided here, asthe
record does not support afinding that Goodman was required to notify of a suspeded release.

® Mr. McRee' s information request letter, dated July 9, 1999, states, “The invertory
control records for the 10,000 gallon tank show that it failed. | need the documentationyou
provided to [I]DEQ dating you failed two consecutive morths of leak detectionfor the morths of
March, April and May 1999.” C's Ex. 130. As explained in the previous footnote, this letter
suggests that Goodman may have notified IDEQ of a suspected release.
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dispensers, recorded on gation reports, there was no shortage of fuel. Id.; Tr. 857-859. Mr.
Lambersonincludedin hismemorandum awritten demonstration using station records, and attached
both the original station invertory recordsand his revised inventory records for February 7 and 8,
1999, as an exanple. Id. He explained further a the hearing the difficulties of the employee who
recorded invertory control datain setting decimals on the adding machine and accounting for two
totalizerswith decimal readings and a third without. Tr. 902-903. Mr. Lamberson testified that he
could not remember when he first discovered that the totalizers were not being read correctly, but
guessed that it was “ probably toward late ‘99" or early 2000. Tr. 895.

Asdiscussed aove, in regard to Count 14, no inventory reconciliation figures appear onthe
records from December 1998 through May 1999, and stick readings were not recor ded on weekend
operating days as required by 40 C.F.R. §280.43. Tr. 391; C'sEx. 58, 157; R'sEx. 5. Thus,
Complainant has not established the first element of its case, that a release detection method was
operated in accordance with performance standards of § 280.43.

Furthermore, Complanant has not met the second dement of its case It has not
demonstrated that the monitoring results indicate a release may have occurred. On one hand, the
evidence indicates that Goodman had no monitoring results, because there were no inventory
recorciliation figures on the records. On the othe hand, if the data on Goodman’s inconplete
inventory control records were used as abad sfor inventory reconciliation, such recond liation would
not indicatethat arelease may have occurred, due to the demonstrated errorsin recording the data.

It is concluded that Complainant has not shown by a preponderance of the evidence that
Goodman violated 40 C.F.R. § 280.40(b) or that Goodman violated 40 C.F.R. § 280.52, as alleged
in Counts 24 and 26 of the Amended Complaint. Thus, Goodmanisfound not lialde on these counts.

IV. AFFIRMATIVE DEFENSES

Except to the extent addressed above, Respondents have not addressed in their post hearing
briefs the remaining affirmative defenses raised in the Answer with respect to liability for Counts 7
through 14. Moreover, as to the Third Affirmaive Defense of selective enforcement, that the
“Amended Complaintistheresult of biasand prejudiceon the part of EPA or EPA officials [against
companies doing business with Indians or on Indian land]” and the Fourth Affirmetive Defense, that
“EPA’s actions are arbitrary, cgpricious, an abuse of discretion and uncongitutiond,” there is
insufficient support inthe record to meet the elements of asd ective enforcement defense. See, Order
on Complanant’s Motion for Acceerated Decision; Tr. 1104-1125. Further, during Respondents
cross examination, Mr. McRae, the EPA officia involved in the initiation of thisaction, testified, “I
never involve mysdf in the targeting of I ndian-land inspections,” because “we have very limited
resources’ and “we have onefull-timeinspector for all the Indian lands,” and denied that he had ever
heard of any EPA Region 10 enforcement srategy to focus on businesses which do busnesswith
tribes. Tr.590-592. Hetestified that he had not discussed Goodman with any person fromany tribe,
tribal business or any business on the reservations, and that he was only aware that Goodman sold
fuel to businessesonreservations after the Complaint wasissued. Tr. 595-596. Healso testified that
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he did not condder evidence containedinan EPA Region 10 datebase of all fidd citationsissued to
UST owners and tha has separate data for violationson Indian land. Tr. 603-605.

In addition, Respondent s have not supportedtheir Twelfth Affirmative Defense of “estoppd,
lachesand und ean hands” with evidence suffident to meet the elementsof those defenses, in regard
to Counts 7 through 14, or sufficiently to warrant reduced pendties. See, Order on Complainant’s
Motion for Accelerated Decision. Asto Respondents Sixth Affirmative Defense that “ EPA failed
to conduct inspections, review records, properly inerpret records, and comply with al laws,
regulations and policies governing EPA’s use of its insgpection and enforcement authority,” this
Defensealso does nat bar liability asto Counts 7 through 14, considering the testimony and evidence
of record, and furthermore does not mitigate penalties, except for the claim that EPA failed to
properly review and interpret records, which is addressed bd ow.

V. PENALTY

For violations of the UST regulations promulgated under Section 9003 of RCRA, EPA is
authorized to assess civil peralties under Section 9006 of RCRA, which provides, in pertinert part,
that “. . . whenever on the basis of any information, the Administrator determinesthat any personis
in violation of any requirement of this subchapter, the Administrator may issue an order requiring
compliance . ..” and “[a]ny order issued under this section shdl . . . assess a penalty, if any, which
the Administrator determinesis reasonable taking into account the seriousness of the violation and
any good faith efforts to comply with the applicable requirements.” 42 U.S.C. § 6991e(a) and (c).
In regard to the amount of such penalty, Section 9006 providesthat “any owner or operaor of an
underground storage tank who fail sto comply with — (A) any requirement or standard promul gated
by the Administrator under section [9003 of RCRA] . .. shall be subject to acivil pendty not to
exceed $10,000 for each tark for each day of violation.” 42 U.S.C. § 6991¢e(d).

The Consolidaed Ruesof Practice provide that a pendty shal be deter mined based on the
evidence in the record and in accordance with any penalty criteria set forth in the Act, and that any
cvil penalty guidelinesissued under the Act shall be conddered. 40 C.F.R §22..27(b). EPA issued
guidelines for the calculation of pendties under Section 9006 of RCRA, the“U.S. EPA Penalty
Guidance for Violations of UST Regulations” OSWER Diredive 9610.12 (“Penalty Policy”). C's
Ex.175. Using the Peralty Policy and its penalty calculation worksheets, Mr. McRae cal culated
proposed penalties, as amended, of $516,979 against Goodman and $88,276 against Goodman
Lewiston. C's Ex. 187, 190, 191, 192.*°

The Penalty Policy sets out amethod of calculaing penalties by calculating two components
which are then added together: (1) a component representing the economic benefit of the
respondent’ snoncompliance; and (2) agravity-based component. Thelatter component iscomprised

19 The penalties for Counts 7, 8 and 13 were subsequertly reduced, and the Amended
Complaint amended accordingly, at the hearing. Tr. 455-456; C's Ex. 190, 191, 192.
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of abasic penalty figure (“matrix value’) from the Pendty Policy’ smatrix of dollar values. The axes
of the matrix are “potential for harm” and “extent of deviation from therequirement,” and the levels
on each axisare “minor,” “moderate” and “mgor.” C’'sEx. 175p. 16. The dollar matrix vaueis
then adjusted (inaeased or decreased) for viol ator-specific factors:

“degreeof cooperation or noncooperation,” “ degree of willfulness or negligence,” and * other unique
factors,” each of which allow baween a 50% inarease and 25% decrease in the matrix vaue, and
“history of noncompliance,” which allows up to a 50% increase in the matrix value. /d. at 17-19.
The resulting adjusted matrix vaue is then multiplied by two factors: “environmentd sengtivity
multiplier” and “daysof noncompliance muitiplier.” Id. p. 20. Theformer isan assessment of alow,
moderateor high adverseactud or potential impact tha arelease onceit ocaurred, would have on
the local environment and public health. /d. The adjusted matrix value is multiplied by 1 for a low
environmental sensitivity, 1.5 for moderate, and 2 for high For the “days of noncompliance
multiplier,” the value is multiplied by 1 for up to 90 days of noncompliance, by 1.5 for three to six
months, by 2 for six to nine months, or by 2.5 for nine monthsto one year of noncompliance, and for
violationslasting more than ayear, an additional 0.5 for each additiona 6 months of noncompliance.
Id. at 21.

The penalty component representing the economic benefit of noncomplianceis based onthe
coststherespondent avoi ded, such asoperational and mai ntenance costs, and the monetary advartage
from delaying capita and/or non-depreciable coss. C's Ex. 175. EPA calculates the economic
benefit of noncompliance by using ather a “rule of thumb” method outlined in the Penalty Policy, or
by using EPA’s computer software program called the BEN model. Under the BEN methodology,
the costs avoided per year are reduced by the amount of income tax that would be deducted. Then
adiscount rate, which isthe weighted average cost of capital, is applied to each year of costs. The
weighted average cost of capital is derived on a year by year basis taking into account the average
cost of the use of debt after tax and the cost of the use of equity capital. C's Ex. 188.

Although Mr. McRae included in his peralty calculationworksheet shis own cal aul &ions of
the economic benefit of Respondents noncompliance, Complainant also proffered testimony of
Beatrice Carpenter, afinancid andys of EPA Region 10, and her cdculation of economic benefit
penalties under the BEN model. Her calculation, in total, is $355 more than Mr. McRa€'s total
cdculation of economic benefit penalties. C's Ex. 188; C' s Brief n. 6. Complainant relies on Ms.
Carpenter’s andysis and calculations of the economic benefit of Respondents' noncompliance, but
does not request any inareased penalty amount. Tr. 23-24; C' s Brief n. 6.

Count 1

In the August 22, 2001 Order on Complainant’' s Motion for Partial Accelerated Decision,
Goodman was held liable for violating 40 C.F.R. § 280.70(c), by failing to permanently close five
USTs 12 months after they were temporarily closed in Felbruary 1998. The requirements for
permanent closure, set out in40 C.F.R. 88 280.71-280.74, require the UST owne or operator to
empty and clean the tanks by removing all liguds and sludges, submit notificaion of permanent
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closure, perform a site assessment and tak e corrective action if arelease is discovered, remove the
tanksor fill them with aninert solid material, and maintain recordsthat demongrate compliance with
closure requirements. Complainant proposed a penalty of $98,914 for thisviolation.**

Goodman argues that separate penalties should not be assessed for each tank, contests
Complainant’s assessment of “major” potential for harm and extent of deviation, and challenges
Complainant’ supward adjustments for environmental sersitivity, lack of cooperation and history of
noncompliance.

Potential for Harm and Extent of Deviation

Complainant assessed boththe potential for harmand extent of deviation asmajor and ther eby
obtained $1,500 from the Penalty Policy matrix. Complainant added ten percent for the Civil
Monetary Inflation Rule at 40 C.F.R. Part 19 (“I nflation Rule” ), and multiplied by fivefor each of the
five USTs a the station, yielding a matrix value of $8,250.

Asto potential for harm, Goodman points out Mr. Lamberson’s testimony that it had the
tanks drained in October and November 1999 so that they were “empty” asdefined in 40 C.F.R. 8§
280.70(a). R'sBriefat 27; Tr. 863-864. Theevidenceindicatesthat theleved of product inthe tanks
remained congtant from February 1998 until the tanks were drained. See, Tr. 193-194. Stick
inventory was taken weekly or monthly during that time. Tr. 859-861; R’'s Ex. 48. Stick
measurementstaken on May 18, 1998 in each of the tankswere approximetely 3 inches, 22 ¥2inches,
29 inches, 29 % inches and 51 ¥ inches of liquid, and the gick measurements recorded on
Goodman’s inventory records for 1998 and 1999, were consistently approximetely zero inches, 24
inches, 29 inches, 29 inches, and 52 inches. CsEx. 44; R'sEXx. 48. Tightness teging of the USTs
in August 1997 and September 1998 showed that the tanks and linesweretight. C'sEXx. 46, 134.
Therefore, the tankswere not leaking, so the falure to pemanertly close the UST system did not
pose a serious threat to human health or the environment, Goodman asserts.

As to extent of deviation, Mr. McRae assessad this factor as “mgor” for falure to
per manently close or upgrade a tank because atank is ether permanently closed or it is not, and that
“[y]ou can’t halfway close atank.” Tr. 417. Goodman pointsout that EPA did not determineif a
release had in fact occurred, and contrasts EPA’s proposed pendlty in this case ($98,914) with the
penalty of only $25,000 assessed in V-1 Oil Company, RCRA(9006) Appeal No. 99-1 (EAB, Feb.
25, 2000).” In response, Complainant asserts that Goodman has avoided conducting a site

' Mr. McRag stotal proposed penalty for Count 1 was $98,914, based on a higher
economic benefit calculation than M s. Car penter’ s economic benefit calculation. C's Ex. 187,
188. Using Ms. Carperter’s calculation, the proposed penalty would be $98,134 for Count 1.

2 The EAB in V-1 Oil did not addressthe issues of extert of deviation, or of potential for
harm under the Penalty Policy, because it affirmed the ALJ s penalty assessment using only the
(continued...)

31



assessment for over threeyears, andthat the last Ste assessmentindicated contamination. C' sReply
at 17; R'sEx. 56. Complainant asserts further that Goodman had its tanks in temporary closure for
four years and gill had not permanently closed thetanksat thetime of the hearing inthismatter. C's
Reply at 18.

The contamination indicated in the 1994 site assessment was diesel fuel found at a depth of
ten feet in one of three soil borings taken at the site, and Goodman asserted inaletter to the IDEQ
that it hasnever sold diesd at that facility and that the contamination must therefore have migrated
from off-dte. R's Ex. 56. Mr. Conley testified that other businesses handled diesel fuel in the
vicinity, and IDEQ never requested any follow-up action. Tr. 960-962. EPA has not taken soil or
groundwater samples a the site. Tr. 199, 306.

In Carroll Oil Company, RCRA (9006) Appeal No. 01-02 (EAB, July 31, 2002), the EAB
acknowledgedthe Pendty Policy’sautomatic ranking of violationsof § 280.70(c) ashavinga*“ mgjor”
potential for harm, but, noting that itisnot bound by Penalty Policies reduced the potentid for harm
as“modeate” on thebasis of evidence that the USTs contained a minimal amount of gasoline after
the tanks were pumped out upon ending operations. Carroll Oil, dip op. at 46 and n. 34. In that
case there were two 6,000-gallon tanks and one 8,000-gallon tank, and they contained visible
amountsof gasoline, dthough most of the gasoline had been pumped out into drums and taken off-
site. Slipop. at 8. Inthe present case, the Capitol station has five 4,000-gallon tanks, whichinclude
two sets of two manifolded tanks Thereis no sgnificant factud distinctioninthiscasewhichwould
merit adeparturefromthe EAB’S reasoning in assessing a“ moderate’ potertial for harmin Carroll
Oil for the period inwhich Goodman’ stanks were pumped o, i.e., after November 1999. However,
before they were pumped out, from the time the temporary dosure period ended inFebruary 1999,
and until November 1999, four of the five tanks contained amoderate amount of gasoline. Although
the evidence does not indicate that thetank were leaking, there is a mgjor potential for harm froma
release, given the volumeof fud in the tanksand the evidencetha monitoring wasdone only weekly
or monthly. Accordingly, the penalty must accourt for the period of the violation in which the
potential for harm was “moderate’ and the period in which the potential for harm was “mgjor.”
Accordingly, a dollar value between the values for “mgor” and “moderate” potential for harm
represerts the potential for harmfor Count 1.

As to “extent of deviation,” EPA states tha the objective of the pemanent closure
requirement isto identify and contain existing contamination and prevent future releasesfromUSTs
no longer inservice. 53 Fed. Reg. 37082, 37181 (Sept. 23, 1988). There is neither case precedent
nor evidence in the record that suggests a departure from the Penalty Policy s assessment of a
“mgor” for failureto permanently closeatemporarily closed UST. Therefore, the extent of deviation
Isdeemed“mgor.” C's Ex. 175, Appendix A.

Unit of Violation

12(,..continued)
statutory penalty factors.
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The Pendty Policy (at Appendix A) provides that a segparate penalty may be calaulaed for
eachtank (“per-tank” ), or onepenaty may becaculated for thefacility (“per-facility”), for violations
of Section 280.70(c). Mr. McRaecho< to calculate separatepenalties for each of the five tarks, on
the bads that “you can separae the activity pe tank,” and because Goodman could choose to
upgrade, close or cathodically protect each tank individually. Tr. 414- 416. Goodman points out
EPA’streatment in V-1 Oil (at n. 2) of the failure to close two USTs asa single violation, and Mr.
Conley’ stesimony that Goodman'’ s tanks are permanently closed at a facility dl at the same time,
not separately. Tr. 992 Goodman also points out that the regulation, 40 C.F.R § 280.70(c),
requires permanent closure of a“UST system.” In response, Complainant pointsto the regulatory
definition of “UST system,” whichis*"anunderground storage tank, connected underground piping,
underground ancillary equipment, and containrment system” (40 C.F.R. § 280.12 (emphasis added))
and to the statute, Section 9006(d)(2) of RCRA, authorizing penalties on a per-tank, per violation,
per day basis. Complainant states that the case developer in V-1 Oil assessed the penalty on a pa-
facility bass asan exercie of discretion.

Although the definition of “UST systenT’ refers to “an underground storage tank” in the
singular, the teem “underground storage tark” is defined in 40 CF.R. § 280.12 and in Section
9001(1) of RCRA as “ary one or combination of tanks. . . tha isusedto contanan accumulaion
of regulated substances. . . .” (emphasis added). EPA has stated in the preamble to the September
23,1988 Final Rule, “ Tanksthat are simply marifolded together are considered asone UST system.”
53 Fed. Reg. 37082 (September 23, 1988). Therefore, at most, two violations may be assessed here,
for the two sets of manifolded tarks at the Capitol station. In Carroll Oil, aswell asin V-1 Oil, the
EAB adopted EPA’s assessmert of a single penalty although two or three separate tanks were at
issue. Complainant has not presented any factua evidence or argument which compe a per-tank
penalty assessment inthiscase. Accordingly, Court 1isassessed asa sngleviolaionfor the facility.

Under the Penalty Policy, the matrix vduefor ore violation with a moderate potential for
harmand mgjor extent of deviationis$750, and withamgor potential for harmand major extent of
deviation is $1500. The appropriate dollar amount between those values, to represent the potential
for harmand extent of deviation for Goodman’sfalure to pamanently close theUST s a the Capitol
station, is $1000.

Inflation Adjustment

Complainant adjuged the matrix value upward by ten percent under the Inflation Rule, 40
C.F.R. part 19, which provides for a ten percent increase in stautory maximum pendties for
violations after Jaruary 30, 1997 to account for inflaion, and under EPA’s guidance document,
“Modifications to EPA Penalty Policiesto Implemert the Civil Monetary Penalty Inflation Rule,”
dated May 9, 1997 (“Inflation Guidance”). C sEx. 174, 187; Tr. 401, 416. The guidance document
modifies dl penalty policies “to increase theinitia gravity component of the penalty calculation by
10%" for violations subject to the Inflation Rule. C'sEx. 174, pp. 2-3. Theten percent increase is
to be goplied prior to any mitigation or adjustmert factors. Id. p. 4. Accordingly, the $1000 matrix
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value isinareased upward by 10%.

Degree of Cooperation/noncooperation

Complainant increased the matrix value by ten percent to account for Goodman’ s “ degreeof
noncooperdion,” for itsalleged falureto readily provideinformation and for providing incomplete,
inaccurateresponses. Mr. McRaetestified that he adjusted ailmost all of the violations upward by ten
percent because Goodmanwas told, but failed, to monitor tanks every day of operation; Goodman
would state that records were not available when EPA requested records; and that Goodman
continually made mistakes asto owner ship of tanksand facilities. Tr. 418. Goodman deniesthat it
provided EPA with incomplete or inaccurate informaion regarding closure of the Capitol UST
system, and assertsthat it was cooperat ive during the inspections, supplying inventory records. C's
Ex. 45, 62.

Ms. Poston’sand Mr. Sirs' testimony supports Goodman’ sassertion. Tr. 191, 219-220, 296-
297, 301. Mr. McRae did not testify that Goodman wasuncooperative with resped to the closure
of tanks at the Capitol station. Goodmanresponded to EPA’ s July 9, 1999 information requed with
regardto the status of the Capitol USTs, stating that no fuel was being pumped and that all USTsare
locked and monitored monthly, and supplying tank tightness testing records, and invertory records
as requested in the letter. C' s Ex. 130, 134, 135; Tr. 368. While Goodman stated in the letter that
the tankswere not placed in temporary dosure, Mr. McRae presumed it to mean that Goodman was
“confused.” C'sEx. 130, 133; Tr. 369. An increase in the penalty for degree of noncooperationis
not warranted. However, because Goodman' s conduct does not go “beyond what is minimally
required to comply with the requirements that are closely related to theinitial harm addr essed” , and
“goodfaith efforts consist primarily of coming into compliance” (Penalty Policy & 18), no decrease
in the penalty for “degree of cooperation” is warranted dther.

Degree of Willfulness/Negligence

An upward adjustment of 30 percent was added for “degree of willfulness or negligence,”
based on Mr. McRag' stestimony that Goodman had been warned prior to the 12 month period about
the oneyear deadline for permanent closure or upgrade of temporarily closed USTs. Tr.419. EPA’s
report for the May 18, 1998 inspection indicates that Goodman intended to upgrade thetanks. C's
Ex. 44. However, the associated field citation only instructs Goodman to either maintain inventory
control or drain the tanksand submit the invoice to EPA, it does not refer to al of the per manent
closure requirements. C'sEx. 47. The Capitol facility was d osed before the inspedion, but as of
the date of hearing, the tankshad not been permanently closed or upgraded; according to Mr. Conley,
Goodman does not havethe cash flow to removethetanksuntil it sellssomereal estate or thefecility
issold. Tr. 419-420, 1011, 1015, 1017. Anincrease of ten percert is deemed appropriate for
Goodman’s degree of willfulness or negligence.

History of Noncompliance




Complainant increased the pendty by 25 percent for Goodman’ s history of noncompliance,
based on all of thefield citations issued to Goodman, including its failures to comply with 40 C.F.R.
§8280.40(a) , 280.41(b)(2),280.43(a), 280.44(a) and (b), 280.45, 280.70(a), and 280.93(a). Tr.404.
Feld citaions had been issued to Regpondents for UST violations at the Capitol station and other
facilitiesin 1991, 1992, 1993, and 1998, and Respondents corrected the violations and paid the
penalties. Jint Ex. A 13 4,5, 7, 8; CsEx. 31, 32, 33, 35 through 40, 47, 55, 60, 65, 69. Mr.
McRae admitted there was no corrd aionof smilarity between Count 1 and previousfield citations.
Tr. 431.

Goodman argues that history of noncompliance is not included as a pendty determination
fador inthe stat ute, and that field citations against Goodman may lack validity although pereltiesare
paid, because payment may be a more cost effective alternative than contesting them R’s Brief at
38-39. Goodman argued that field citations from 1991 through 1993 were issued beyond the five
year statute of limitations, by EPA inspectorswho did not testify at the hearing. Tr. 421. Goodman
arguesthat the fidd citationswererelated to different types of violations, and pointsto Mr. Conley’s
testimony of numerous ingances where Goodman has permanently closed UST sydems. Tr. 421,
954-968; R’'s Ex. 49, 50, 51, 55, 56.

In response, Complainant assertsthat the Penalty Policy providesfor an increase eveniif the
previousviolation isnot of the same regulation or a the same facility, including field citations. C's
Reply at 19-20. Complainart citesto pendty assessmentsin casesunder the CleanAir Act and Clean
Water Act, wherehistory of prior notices of violations were thebag sfor increased penalties. Ocean
State Asbestos Removal, Inc., TE.A.D.522,548-549 (EAB 1998)(history of “immediate compliance
orders’ indicates the party was not deterred by knowledge of the sandions for noncompliance);
Student Public Interest Research Group of N.J. v. Hercules, Inc., 29 ERC 1417, 1422-23 (D.N.J.
1989)(past unpunished violaions under Clean Water Act); C.L. “Butch” Otter, EPA Docket No.
CWA-10-99-0202, slip opat 24-25 (ALJ, April 9, 2001)(prior cease and dess ordersissued from
Corps of Engineers).

Although“higory of noncompliance” is not included as apenalty determination factor inthe
statute, the Consolidated Rules of Practice providethat the Presding Judge “shdl consder any civil
penalty guidelires issued under the Act,” 40 C.F.R. § 22.27(b). The EAB has emphasized the
importance of utilizing penalty policies in adjudicating enforcemert cases. See, e.g., Carroll Oil,
supra; M.A. Bruder and Sons, Inc., RCRA (3008) Appeal No. 01-04 (EAB, July 10, 2002). The
Penalty Policy provides that “[p]revious violations of any environmental regulation are usudly
consideredclear evidencethat the viol ator was not deterred by previousinteraction with enfor cement
gaff and enforcement actions.” C’s Ex. 175at 19. Thefactorsto be considered in assessing the
higory of noncompliance arethe number, seriousness, and duration of previous viol &iors, similarity
of previous violations, enforcement tools utilized, and the violator’s correction of the problem. 1d.
The Pendty Policy gaes that “a ‘prior violaion' incudes any act or omisson for which an
accountable enforcemert action has occurred (e.g., an inspection that found aviolation, a notice of
violation . . . or a consent order).” Id. Prior field citations fit within the Penalty Policy’s stated
parameters and purposes of the “history of noncompliance” factor.
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However, field citations should be given less weight than other enforcement tools utilized,
particularly where they are remote in time, and where the violation alleged therein was corrected
timely and the pendty paid. The fidd citations issued against Goodman will be given very little
weight asto Count 1, particularly because the field dtations did not allege tank dosure violations.
An increase of 5 percent is reasonable as to Count 1, to account for Goodman's history of
noncompliance.

Environmentd Sendtivity

Complainant assessed the level of environmental sendtivity as “high,” yielding an
“environmental sensitivity multiplier” of 2, basedon evidencethat five tanks contained fuel and were
not upgraded, were located over ashdlow aquifer of approximately 11 feet deep in the spring and
30 feet deep inthe fall, and were within 1/4 mile of a public drirking water supply well, acity park
and a school, and the Boise Rive. Tr. 434-436; C's Ex. 161, 187. Mr. McRae explained that one
of the mgjor impactsof a UST leak is contamination going into the groundwater, and that in Boise,
the shallow aquifer used for irrigation purposes, which could pump the contamination into the
surface, or the petroleum could floa over the groundwater and thereby spread out. Tr. 435. He
explained that awell, and somerivers, would pull the contaminated groundwater toward it. Tr. 436.
Goodman challengesthe environment al sensitivity multiplier by asserting that thereisno product |eft
inthe tanks, and that EPA did not show any actud or potential threat to groundwater, surfacewater,
drinking water or arearesidents. R’sBrief at 30.

The Penalty Policy provides that the* environmentd sengtivity multiplier takesinto account
the adverse environmental effects that the violation may have had, given the snstivity of the local
areato damage posed by apotentia or actud release,” or the actual or potential impact that arelease
would have on the local environment and public health. C'sEx. 175 at 20. The factors to consider
in determining the appropriate environmental sengtivity level include:

The amount of petroleum . . . potertially or actually released . . . ;
Toxicity of petroleum or hazardous substance released;
Potential hazards presented by the release or potential release, such as explosions or other
human heslth hazards;
Geologic features of the dte that may affect the extent of the release and may make
remediation difficult;
Actual or potential human or environmental receptors, including:
Likelihood that release may contaminate nearby river or stream;
Number of drinking water wells potentially affected;
Proximity to environmentally sensitive ar eas, such as wetlands; and
Proximity to sensitive populations, suchas children (e.g. inschools).
Ecological or aesthetic value to environmentally sensitive aress.

ld.
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The Penalty Policy describesasanexampleof a“low” environmentd sengtivity afecility with
one petroleum tank located in clay soil in a semi-residential area where all drinking water is supplied
by municipal systems and where little wildlife is expected to be affected. C's Ex. 175 a 20. An
exampleof a“moderate’” environmental sengitivity iswhereseverd tank sareinviolation, sitegeol ogy
would alow for some movement of a plume of released substance, and several drinking water wells
could have been affected. Id. Anexampleof a“high” environmentd sengtivity is where a number
of tanks, or very large tanks, were involved, there were several potential receptors of the released
substance through drinking water wells or contact with contaminated surface water, and the
contamingion would be difficult to remediate. /d.

The potential impact resulting from arelease frompetroleum USTs based on proximity to a
city park and school are not self evident and were not adequately explained by Complainant (see, Tr.
436), and thus do not weigh significantly in determining the environmental sensitivity. Complainant
has not shown evidence as to potential hazards, geologic features of the site other than the aquifer,
difficulty of remediation, and any ecologicd or aesthetic vadue to environmentally sensitive aress.
Consdering the number of tanks and volume of gasoline they contained from February 1999 to
November 1999, the minimal volume of gasoline they contained thereafter, the shallow aquifer and
1/4 mile proximity to a public drinking water supply well and Bois River, the appropriate
environmental sensitivity is between “low” and “moderate” and acoordingy the mutiplier is1.25.

Days of Nonconmpliance

To account for the duration of the violation, Complainant multiplied the penalty by 3.5asa
“days of noncompliancemultiplier,” based on722 daysof noncompliance, from February 9, 1999 to
February 1, 2001. Goodman has not chdlenged this assessment, and the evidence does not suggest
any shorter period of noncompliance; asof the dateof hearing, Goodman had not permanertly closed
the tanks Accordingly Complainant’s proposed multiplier of 3.5 is applied.

Economic Benefit

The economic benefit of Goodman’ s noncompliance, for delayed costs, was cal culated under
the BEN nodel. Thecoststhat Goodman should have incurred in 1999 to close the five tanks was
based on the lowest bid from contractors that perform tank closures, according to Mr. McRae, at
$17,300. Tr. 409-410; C's Ex. 170, 171, 188. Theeconomic benefit of Goodman’s delay, from
February 9, 1999 to December 31, 2001 (an estimated compliance date), in per manently closng or
upgrading atemporarily closed UST systemat the Capitol Exxon wascalculated by Ms. Carpenter
tobe$2,847. C'sEx. 188. AlthoughGoodmanquestioned Ms. Carpenter’s assunmption of the start
dateof Felruary 9, 1999, Goodman has not chdlenged her calculaion. Tr. 633-634, 638. Indeed,
Goodman has not shown that it hascomplied with Section280.70(c) &t the Capitol station, so there
is no reason to reduce the duration of the noncompliance for purposes of cdculating the economic
berefit. Ms. Carperter’ scalculationfor Goodman's economic benefit of noncomplianceis accepted
as reasorable.
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Penalty Calculation for Count 1

For Count 1, the value representing potential for harm and extent of dewviation, adjusted
upward by 10% under the Inflation Guidance, is $1,100. Adjusting this vdue upward by 10 % for
willfulness or negligence, and by 5% for history of noncompliance, and mutiplying by 1.25 for
environmental sensitivity and by 3.5 for days of noncompliance, yields a gravity-based penalty of
$5,469. This figureisadded to theeconomic benefit figure of $2,847, yid ding a penalty of $8,316.

Counts 2 through 6

The regulationsin 40 C.F.R. pat 280 subpart H require UST owners and operaors to show
evidence of finandal responsibility to corrective actionor third party liability, in amounts dependent
on the activity, amount of petroleum handled, and number of USTs 40 C.F.R.

§280.93. Theregulationsprovide ownersand operatorsachoice of several methodswith which they
may meet the requirement, including self-insurance and gate funds approved by EPA.

Inthe Order on Complainant’s Maotion for Partial Accelerated Decision, issued in this matter
on August 22, 2001, Goodman was found liable for falure to comply with finandd responsibility
requirements of 40 C.F.R. 8§ 280.93(a) for the Capitol, Collister, Homedale, Narmpa and Weiser
Exxon stations, as aleged in Counts 2, 3, 4, 5, and 6, respectively. For each of those violations,
Complainant proposed a gravity- based pendty of $18, 743, and added to it economic benefit penalties
according to the number of tanks at each facility. Goodman asserts that EPA overstated the
seriousnessof the violation and underestimated its good faith efforts to comply.

Potential for Harm and Externt of Deviation

For the violations of 40 C.F.R. § 280.93(a), Complainant assessed the potential for harm as
moder ate and the extent of deviation asmgor, in accordance with the Penaty Policy, Appendix A,
yielding a $750 matrix value from the Pendty Policy for each of the five facilities.

Mr. McRae explained that the potential for harm from this type of violation is moderate, and
not low, because in the event of a saill, the “insurance is akey toadl to alleviate it,” as the cost of
addressngalesking UST “can be substartial dependngin the area.” Tr. 442-443.

Goodman assertsthat it “ had agrongrecord of closing itsfacilitiesin compliancewith IDEQ
standards and taking prompt action in response to any acddertal releases,” as indicaed by Mr.
Conley’ stestimony. R’sBriefat 30; Tr. 954-968, 973-978, 1062; R's Ex. 49, 50, 51, 55, 56. Mr.
Conley testified that Goodman has sufficient financial resources in real estate holdings to take
corrective action in theevent of anaccidental release. Tr. 1008, 1062. Goodman had submitted to
EPA acertification, dated Juy 28, 1998, signed by Steven Amis Goodman' s Secretary-Treasurer,
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sating that Goodman and its Subsidiary have a net worth in fee simple assets in excess of $5million.
C'sEx. 66. Mr. Conley admitted that, other than that certification, Goodman had not ever submitted
any documentation to EPA showing it met the financial responsibility requiremerts. Tr. 1054,

To meet the requirementsfor slf-insuranceunder 40 C.F.R. §280.95, thefadlity owner or
operator, inter alia, “must have tangible net worth of at least $10 million,” and at least tentimesthe
total applicable aggregate amount required by Section 280.93, based on the number of USTs, and the
chief financial officer “must sign, within 120 days if the close of each financial reporting year . . . a
letter worded exactly” asprovided insection 280.95(d). 40 C.F.R.

§ 280.95(b)(1), (b)(2), (b)(3) and (d).

Goodman'’ stestimony and evidence does not suggest any modification to the Penalty Policy’s
directive to assess financia responshility violations as “major” deviation from the requirement and
“moderate” potentia for harm. ThePendty Policy directsthe same assessmentswhether the viol ation
is failure to have insurance or merely failure to meet arequirement of insurance coverage, or usng
an unapproved mechanismto demondrate finandal respongbility. C'sEx. 175, Appendix A.

Degree of Cooperation/noncooperation, Degree of Willfulness¥Negligence, History of
Noncompliance

Complainant increased the matrix vaue by ten percent for “degree of cooperation or
noncooperaion,” asit did for Count 1, for Goodman providing inconplete, inaccurae responsesand
not readily providnginformation. Ms. Poston responded to Mr. Annis July 28, 1998 statement by
letter dated September 4, 1998, asserting that hisstatement did not qualify as proper documentation
under the requiremerts of 40 C.F.R. § 280.95. C’'sEx. 69. The letter also indicated that aresponse
fromGoodman was expected by September 25, 1998. Goodman obtained |daho Petroleum Storage
Tank Fund Insurance (“state UST insurance”) for the 16™ and State station, covering it from March
19, 1999to March 1, 2000. C' sEx. 88. However, Ms. Poston testified that shedid not receivefrom
Goodman a* Schedule A,” the part of the state UST insurance record that liststhe facilitiescovered,
and that she tried to contact Goodman through “numerous phone calls’ and facsimiles to make
Goodman aware of the finandd responsibility regulations Tr. 186, 188; C'sEx. 70, 71 In its
information request letter of July 9, 1999, EPA requested documentation to pass the self insurance
test of 40 C.F.R. 8 280.95, withrespect to Capitol, Collister, Homedale, Nampa and Weiser stations.
C'sEx. 130. Initsresponse letter of July 30, 1999, Goodman simply stated that it was“adequately
self-insured” and did not provide documentation. C’'s Ex. 133. The proposed ten percent increase
for degree of noncooperation is deemed appropriate.

Complainant increased the matrix value by 30 percent for “degree of willfulness or
negligence,” because, according to Complainant, Goodman knew it needed insurance, stated it did
not want to participate in the state UST insurance, and was told tha it did not provide the
information to be self insured. EPA sert letters to Goodman dated September 4, 1998, October 6,
1998, enclosing respectively, acopy of 40 C.F.R. § 280.95 and the preamble thereto, and stating that
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the salf insurance must be in compliance with 40 C.F.R. § 280.95. C'sEx. 69, 131. Complainant
characterizes the state UST insurance as “an easy mechanismt’ with which to comply. C's Brief at
20. At the hearing, Mr. Srsdescribed the requirementsfor obtaining the state UST insurance. He
stated that such insurance requires documentation of leak detection, tightness tests, mechanical
equipment function tests a site inspection, and an evaluation “very, very simila” to a private
insurance compary. Tr. 325-326; see, C' s Ex. 172. Mr. McRae tegtified that a UST owner is
qualified for state UST insurance as long as the facility isincompliance with UST regulations. Tr.
442,

Mr. Conleytestified to the negative experiences he had with private environmental insurance.
He stated his bdief that withenvironmertal insurance “ you spend more money fighting the insurance
company to get them to handle a clam than it will cost you to go ahead and handle the clam
yoursdf,” that Goodman had atenyear fight with its privateinsurance carrier to get themto pay, and
that “[t]hey overcharge usoutrageouslyfor insurance,” with six month renewal periodsat whichrates
increase. Tr. 1004-1006. Asto the state UST insurance, Mr. Conley testified that, “[t] here was a
great amount of concern” because a marketer successfully sued the storage fund, and he questioned
how the fund could operate without money. Tr. 1007, 1096-1097.

InB & R Oil, 8E.A.D. 39, 1998 WL 830609 (EAB 1998), the EAB affirmed the penalty of
$60,000 assessed by the AL J, which was calculated by the AL J without relying upon the Peralty
Policy, for B & R’sfalure to conply withfinancid responsibility requirementsfor 38 facilitiesand
goproximatey 138 USTs. B & R argued in mitigation of the proposed $76,601 penalty ($72,663 of
which was the economic benefit component) that it had paid fees to a mandatory state UST excess
liability fund (which B & R knew was not approved by EPA as meeting the finandd responsibility
requirements), and tha it made atempts to oltain private insurance, but that it was very expensive
and difficult to obtain adequate coverage. Asin the caseat hand, B & R wasrepeatedly informed
of the financid responghility requirements, knew it did not meet them, and made* lessthandiligent”
effortsintryingto obtain privaeinaurance 8 E.A.D. at 56. Nevertheless, the AL Jreducedthetotal
proposed penalty by about 21 percent, on the basis that private UST insurance isdifficult to obtain
and that B& R at least made some inquiries into it, and the EAB affirmed the reduction.

While Mr. Conley indicated that private UST insurance was expensive and did not essily
handle claims, he did not establish that it was difficult to obtain. Heacknowledged that state UST
insurance was available at $25 per tank annually (Tr. 1097; C's Ex. 172), but neither stated that he
attempted to obtain it for the five facilities at issue, nor explained why hedid not or could not obtain
it for them. An increase of 20% iswarranted to account for Goodman’ s degree of willfulness or
negligence.

Complainant added an increase of 40 percent for Goodman’ shigory of noncompliance, for
the same past violations as considered for Count 1. Mr. McRae pointed out that Goodman had a
prior field citationfor falluretocomply with financial responsibility requiremerts. Tr.439. Goodman
wascited inMay 1998 for failure to comply with financial responsibility requirementsfor the 16™ and
State station, and Goodman paid the penalty and obtained state UST insurance for that gation
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effective March 19, 1999. C'sEx. 55, 65, 73, 88. Because there was only one field citation against
another facility, with which Goodman then complied, and Goodman had not been cited for financial
respong hility violations in the other ingpections or for other facilities, the pendty will be adjusted
upward by only 5 %.

Environmentd Senstivity

Complainant assessed the level of environmental sengtivity as high for each count, and thus
multiplied the adjusted matrix value by 2, because each facility had USTs which contained product,
and the USTs were located over shdlow aquifers, according to information Mr. McRae obtained
from IDEQ and Water Resources.  Tr. 434-435. The UST s were located near schools, public
drinking water and groundwater supply wells, and rivers, canals or creeks, as evidenced by EPA
maps. C's Ex. 161, 162, 163, 168, 169; Tr. 433. The potentid impact of arelease based on the
proximity of the USTsto schoolswas not made clear a the hearing, 0 this fact does not weigh
ggnificantly into the determination of environmental senstivity. Complainant did not present
evidence as to potential hazards presented by a release, geologic feaures of the sites, difficuty of
remediation, or ecological or aesthetic valueto environmentally sensitiveareas. Mr. McRaetestified,
“The impact of an underground storage tank going past a half mile isvery unlikely.” Tr. 434.

For Count 2, aswith Count 1, the environmental sensitivity multiplier for the Capitol Exxon
is1.25. For Count 3, the Collister Exxonstation, Complainant’ s uncontested testimony and evidence
shows that the tanks are located over an aquifer 14 feet deep, 0.2 to 0.3 miles from four public
groundwater supply wells, 0.3 to 0.4 miles fromthree other public groundwater suppy wells, 0.4
miles from the Boise River, and a cana runs adjacent (approximately 0.4 miles) to the facility. C's
Ex. 163, 187. Based on this evidence, the level of environmental senstivity is “moderate’ and
accordingly the multiplier is 1.5 for Count 3.

For the Homedale Exxon station, Complainant’ s uncontested evidence showsthat the tanks
are located over an aquifer 15 feet deep, 0.1 mile from two public groundwater supply wells, 0.2
miles and 0.4 miles from two other public groundwat er supply wells and 0.5 miles from the Snake
River. C'sEx. 164, 187. Based on thisevidence, the level of environmental sendtivity is“moderate”
and the multiplier is 1.5 for Count 4.

For the Nampa Exxon station, based on Complainant’s uncontested evidence that the tanks
arelocated on an aquifer approximately 20 feet deep, 0.3 to 0.5 milesfrom three Nampa City public
groundwater supply wells(C’'sEx. 168, 187), thelevel of environmental sensitivity is between “low”
and “moderate,” and the multiplier for Count 5is 1.25.

For the Weiser Exxon, based on Complainant’s uncontested evidence that the tarks are
located on an aquifer approximately 15 feet deep, 1/4 mile from a creek whichflowsfor another 1/4
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mile and enters the Weisa River, which in turn flows 1/2 mile and enters the Snake River, whichis
ahdf milefromthe USTs. C'sEx. 169, 187. A public surface water supply intakeislocated at the
junctionof the Weiser and SnakeRivers. Id. Mr. McRae admitted he did not know the groundwater
gradient or direction, and that hedid not know thelikelihood t hat ar elease could makeits way to the
city’sdrinking water supply. Tr. 547-548. Mr. Conley testified that topographica maps and the
Department of Water Resourcesinformed him that the groundwater gradient from the We ser tanks
did not flow in the direction of the city’s water supply. Tr. 993-994, 1087. Considering the
testimony and evidence, thelevel of environmenta sengitivity is*moderat€’ and the multiplier is 1.5
for Count 6.

Days of Nonconpliance

Complainant multiplied the matrix value by 6.5 for the daysof noncompliance, namely five
years. Mr. McRae chose April 26, 1991 astheinitia date of therequirement. Tr. 439; C'sEx. 187.
The regulationsrequire UST owners which are petroleum marketing firms owning 13 to 99 USTs
at morethanone facility to be in compliance with financial responsibility requirements by April 26,
1991. 40 C.F.R. § 280.91. Mr. McRae tedtified that Goodman is still not in compliance with the
financial responsibility requiremerts, but he just used a five year period of noncompliancedue tothe
five year satute of limitations. Tr. 439-440. Although some tanks at issue, such as those a the
Capitol gation, may have been drained at some point, Goodman was required to maintain financial
respong hility until the tank has beenproperly closed. 40 C.F.R. §280.113. Therewas at least afive
year period, starting from April 26, 1991, in which Goodmanwas not in compliancewith the financial
respond bility requirements withrespect to each of thefivefacilitiesat issue. Complainant’ s proposed
days of noncompliance multiplier is deemed appropriate.

Economic Benefit

The economic benefit component was calculated by Ms. Carpenter as$810 for the Capitol
sation, $486 for the Collister and Homedale stations, and $648 for the Nampa and Weiser stations.
Representing the costs Goodman avoided by its noncompliance, these figures were calculated under
the computer BEN model methodology based on the cost of $25 per tank per year for the least
expensive type of insurance, under the state UST insurance, aduration of noncompliance from 1995
through 2001, based on an assumed compliance (December 31, 2001), and the number of USTs at
each station: five a Capitol, three & Colliger and Homedale, and four (including one 500 gallon
tank) at Nampa and at Weiser. Tr. 440-441. Although Goodman questioned Ms. Car penter at the
hearing as to the five-year datute of limitations (Tr. 634), Goodman did not cortest the imposition
of economic benefit pendties or the calculations thereof, perhaps realizing that the statute of
limtations, 28 U.S.C. § 2462, runs from the last day of acontinuing offense. Newell Recycling Co.
v. U.S. EPA, 231 F.3d 204, 206 (5" Cir. 2000). The state UST insurance policy does not indicate
that manifolded tanksareinsured asonetank. C'sEx. 172. Ms Carpenter’ s cal cul &ions of economic
benefit for Counts 2 through 6 are deemed reasonable, and will be assessed.
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Penalty Calculation for Counts 2 through 6

For each count, the matrix value of $750 isincreased by 10% for degree of noncooperation,
20% for degree of willfulness or negligence, and 5 % for history of violations. The adjusted matrix
value ismultiplied by 6.5 for daysof noncompliance.

Multiplying by the assessad | evels of environmental sensitivity, and adding the peralties for
economic benefit of noncompliance, for faling to comply withfinancial responshility requirements
for the Capitol station, as alleged in Count 2, the penalty is $9,036; for the Colliger station, as
aleged in Count 3, the penalty is $10,357; for the Homedale station, as alleged in Count 4, the
penalty is $10,357; for the Nampagtation, asalleged in Count 5, the pendty is $8,874; and for the
Welser station, as alleged in Count 6, the penalty is $10,5109.

Inventory Control Violations: Counts 7 through 14

For each of the inventory control violations, aleged in Counts 7 through 14, Complainant
assessed the potential for harmand extent of deviation asmajor, resulting in amatrix val ue of $1,500,
increasedit by tenpercent under thelnflation Rule, and multiplied it by the number of USTsat each
facility that were subject to the inventory control requirements of 40 C.F.R.

§ 280.43(a).®

Regpondentsargue that al tank and line tightness tests, and Mean Timeto Corrosion Failure
(MTCF) and Robo-Cam evaluations demonstrate that the tarks and lines were sound and therefore
that therewaslittleif any risk of harmfor Counts7 through 14, and that Respondents conplied with
part of theapplicable requirement. Respondents assert that EPA recogni zesthat thesetestsare more
accuratethan inventory control and that the MCT F and Robo-Camevd uationsare relevant to show
that its USTs have in fact been upgraded, so amud tark tightness teding isnot required under 40
C.F.R. §28041(a)(2). Rs Reply at 24-25, 31. Respordents charaderize the viol aions of Courts
7 through 9 and 11 through 14 as merdy falure to maintain every record of release detection
monitoring, which under the Peralty Policy isassessed a minor potential for harm and moderate
extent of deviation, on a per-facility basis. Id.; RS Reply at 24.

Complainant counters that tank tightness tedting is insufficient alone as reease detection
because it is done infrequently. The violations were more than just recor dkeeping violations, and
were per se monitoring violations, as Respondents intentionally ignored certaninventory control
requirementsand negligently violated others, Complai nant mantains. Respondents’ employeeswere
inadequately trained and performed inventory control incorrectly, Complainant adds. C' sReply at
21.

3 Tanks with a capacity of 550 galons or less are not required to be monitored by
inventory control requirements of 40 C.F.R. § 280.43(a) ; they may be monitored by weekly tank
gauging under § 280.43(b). 40 C.F.R. §280.41(a)(3).
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The Pendty Policy provides for assessnent of a“ moderate’ extent of deviation and “minor”
potential for harm, with aper-facility unit of violation, for afailureto maintain every record of release
detection monitoring, in violation of 40 C.F.R. § 280.45. Respondents were not charged with and
arenot hdd liablefor merefaluretomantaininvertory control recordsasrequired by § 280.45, that
were properly completed under § 280.43(a). The monthly inventory control data that Respondents
clam were mssing, or which are absent fromtherecord without an explanation, are: (1) for Juneand
July 1999 at the 16™ & State Exxon, at issuein Count 7; (2) for June 1999 at the Homedale Exxon,
at issue in Count 9; (3) for the “Plus’ tank at the Bulk Plant for December 1998, and January,
February, March, April and July 1999, at issueinCount 11; and (4) for October and November 1999
for Mountan Mart # 2, & issue in Count 12. Thus, Complainant showed prima facie that
Respondents failed to conduct inventory control at those facilities for those months as required by
40 C.F.R. 8280.43(a). Respondents have not rebutted Complainant’s case with sufficient evidence
that theinventory control wastimely completed. T hetestimony of Mr. Sorbel and Mr. Lamberson
that the recordswere lost or thrown away, and the undated reconstructed invertory control records
(RS Ex. 27, 29), werenot supported by any documentary evidence of contemporaneous invertory
control data. Although some contemporaneous gationrecords of daily invertory datafor the “ Plus’
tank at the Bulk Plant was proffered into evidence, it was seriously incomplete. R's Ex. 7.

Where Respondents proffered contemporaneous documents showing substantia daily
inventory control daa, upon whichRespondents claimthat inventoryreconciliation calculations were
performed but were thrown away, the potential for harm is not “minor,” because Respondents

failed to prove by a preponderance of the evidence that such caculations were made monthly, as
required by 40 C.F.R. §280.43, within a reasonable time after the end of each month.

Accordingly, potentia for harm and extent of deviation for Counts 7 through 14 are not
assessed as nmere recordkeeping violations, and are not assessed on a per-facility basis.

Count 7

Complainant’ sproposed penalty of $18,168 for Count 7 wasbasedupon incompleteinventory
control records for April 1999, and lack of inventory control recordsfor Juneand July 1999 for the
16™ and State Exxon, for two USTs and 91 days of nonconpliance, with upward adjustmentsfor
degree of noncooperation and of willfulness or negligence, ahistory of noncompliance, a high levd
of environmental sensitivity, and economic benefit of noncompliance. C's Ex. 190; Tr. 453.

Potential for Harm, Extent of Deviation, Inflation Adjustment

Asdiscussad above, Goodman’sinventory controlformsfor April1999show illegible, absert,
or incomplete daily datafor atotal of 15 days for the Supremetank and for atotd of tendaysfor the
Regular tank. C’'s Ex. 146, RS Ex. 1. Mr. Lamberson testified that he performed invertory
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reconciliation inthefirst part of May 1999. Tr. 823. Goodman stipulated that it could not locate any
inventory control records for June and July 1999, but Mr. Lamberson testified that he reconstructed
the inventory control records from available dataand conducted the inventory reconciliation in the
third week of August 1999. Tr. 818-824; RS’ Ex. 27. The only documentation evidencing
reconciliation for April, Juneand July 1999 arereconstructed inventory data on undated documents
attached to his April 13, 2001 memorandum. Rs' Ex. 27. Thereconstructed inventory data do not
indude data for holidays and weekends.

The Pendlty Policy directsthat the potential for harm and extent of deviation are both “ mgjor”
for afailure to monitor tanks at least every 30 days, in violation of 40 C.F.R.
§ 280.41(a). Cs Ex. 175, Appendix A. The goplicable requirement of Section 280.41(a) is to
monitor at |east every 30 daysfor releases, usng monthly inventory control and tank tightnesstesting
at lead everyfive years. Weighing the credibility of Mr. Lamberson’ stestimony, the inconplete data
for April, the lack of any contemporaneous inventory control records for June and July, the lack of
records for water level in June and July, and the absence of data for weekends and holidays in
reconstructed records, the potential for harmis “major” and theextent of deviation isals “mgor.”
Applying the Inflation Guidance, the matrix value is adjusted upward by 10% to $1,650.

The Penalty Policy directsthat afailure to monitor UST s monthly is assessed on a per-tank
basis. C'sEx. 175, Appendix A. Two of the tanks, containing Supreme gasoline, were manifol ded
together. C'sEX. 86, 130; Tr. 254-255, 948. Inventory control is performed on manifolded tanks
asoneunit. C'sEx. 133;Tr. 453. Therefore, the matrix value ismultiplied by two, to acoount for
the manifolded Supremetanks and the Reguar gasoline tank.

Adjustments

Complainant increased the matrix val ue by ten percent for degree of noncooperation, because
Goodman provided incomplete, inaccurate responses and did not readily provide information,
according to Complainant. However, Goodmansubmitted the invertory control records for the 16™
and State Exxon along with alarge volume of other documents, on December 17, 1999, whichwere
requested in EPA’ s information request dated November 3, 1999. Tr. 381-382, 383; C's Ex. 142,
143, 146. Goodman’s goodfatheffortsto conply primarily consg of coming into compliance with
the inventory control requirements. The pendty will not be adjusted for the degree of cooperation
or noncooperation.

Complainant also increased the penalty by 30 percert for degree of willfulness or negligence
because the incompleteness of Goodman’ smonthly invertory monitoring records had been pointed
out in previous inspections. Tr. 451. Mr. Lamberson’s testimony as to his attemptsto ass¢ and
supervise the new station manager in recording invertory control data, istaken into consideration.
Tr. 815-818, 822-823; Rs' Ex. 27. Howeve, heknew or should have known the requirement to
maintain inventory reconciliation records, and for the complete lack of contemporaneous invertory
control data for June and July 1999, the proposed upward adjustment of thirty percent is deemed

appropriate.
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For Goodman'’ s history of noncompliance, Complainant increased the penalty by 40 per cent
based on the previous noncompliance it considered asto Count 1. EPA had cited Goodman’s other
stations, including 16" and State, for deficienciesin invertory control recordsin 1991, 1993, and
1998, for which Goodman paid perelties. C'sEx. 31, 40, 42, 47, 55, 60, 65. The Penalty Policy
providesthat thepenalty should beincreased for history of noncompliance unlessthecurrent viol ation
was caused by factors entirely out of cortrol of the violator. Mr. Lamberson had some control over
the violaions, and certainly had control over the documentation of inventory reconciliation.
Accordingly, the pendtywil | beincreased by twenty percent to account for history of noncompliance.

Complainant multiplied the adjusted matrix value by two for a high level of environmental
sensitivity, based on three USTs containing product over a shallow aquifer of 15feet, proximity of
0.3 milesto schoolsand proximity of 0.4 milesto apublic groundwater well, and acanal adjacent to
the property. C'sEx. 162, 187. Thesefactsare uncontested. As stated above, the potential impact
of arelease based on the proximity of the USTsto schoolsis not self evident and was not devel oped
at the hearing, so thisfact doesnot weigh heavily into thedetermination of environmenta senstivity.
The potential impact of a rdease on a shdlow aquifer, public well and cand, however, may be
significant. Complainant did not present evidence as to potential hazards presented by a release,
geologic features of the dte, difficulty of remediation, or ecological or aeshetic vdue to
environmentally sensitive areas. Considering the evidencein light of the Penalty Policy’ sguidance for
determining environmenta sengtivity, and the size and number of tanks and product volume, the
environmental sensitivity multiplier isassessed as “moderate,”or 1.5. C'sEx. 175 p. 20.

For the duration of noncompliance, 91 days, Complainant multiplied the adjusted matrix value
by 1.5. Goodman, however, recorded daily inventory dat afor about haf of the month of A pril 1999,
so the duration of the violation is less than 90 days and the days of honcompliance multiplier is1.

Economic Benefit

The economic benefit of noncompliance component wascalcul ated by M s. Carpenter as$412,
using the BEN formula. C'sEx. 188. This component wasbased on a$2.50 per day cost of avoiding
taking stick invertory for each of thethree USTsfor eight days in April plus 61 daysin Juneand July
1999. Id. Theassumption behind thiscalculation isthat Goodman would incur an additiond expense,
to pay for an employee’ stime in wagesto take stick readings on weekends. Example Linthe Pendty
Policy calculates an economic benefit for a gas station asincluding an avoided expenditure of $2.50
per day asthe esimated cost for labor needed toconduct dailyinventory control, based on ahalf hour
labor at $5.00 per hour. C'sEx. 175 at C-2.

The economic benefit will be adjusted to account for two USTs at issue rather than three.
Goodman took stick readings of both manifolded tanks and then determined theinvertory control
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based on the combined number, so Goodman in essencemonitored the manifolded tanks together as
one tank. Tr. 453; C's Ex. 133. The economic benefit of Goodman'’ s failure to monitor two USTs
for the time period at issue is $275.

Penalty calculation for Count 7

The dollar value derived from the matrix, accounting for the potential for harmand extent of
deviation, and adjusted upward by 10% under the Inflation Guidance is $1,650. This vdue is
multiplied by two for the two USTSs, and adjusted upward by 30% for degree of willfulness or
negligence and by 20 % for history of noncompliance, and multiplied by 1.5 for the environmental
sersitivity factor. Adding $275 for the economic benefit of noncompliance, the penalty for Count 7
is $7,700.

Count 8

For Goodman'’s fallureto conduct monthly invertory control at the Collister station for the
months of January through March 1999, Complainant proposes a penalty of $11,880. Tr. 455-456.

As with Count 7, the potential for harm and extent of deviation were consdered by
Complainant to be mgjor, resulting in the same matrix value, multiplied by two to account for each
of thetwo USTsto monitor. C'sEx. 191; Tr. 452-453. The evidenceshowsthat Goodman recorded
and reconciled invertory each operating day, except for two days in February 1999, but that the
inventory control forms did not include inventory reconciliation calculationsfor the month. C'sEx.
149; Rs Ex. 2. Asconcluded above, apreponderance of the evidence, induding the tesimony of Mr.
Lamberson, and the undated summary of inventory control records and reconciliation calculations
presented by Goodman, shows that monthly inventory reconciliation was not performed within a
reasonable time following each month of January, February and March 1999. Tr. 828; R's Ex. 14,
28. However, the daily inventory reconciliation, “over or short,” was recorded on the inventory
control forms, which would alert Goodman to a large or catastrophic leak, but not to a slow leak.
Id.; Tr. 459, 617. Mr. Lamberson’stestimony indicates that he reviewed the tank inventory for
February sometimein March. Tr.829. The two daysof missng datadoes not impact sgnificantly
the potential for harm or extent of deviation. Wei ghing the testimony and evidence, the potertial for
harm from Goodman’ sfailure to timely perform the monthly inventory reconciliation for the three
months at issue ismoderate, and the extent of deviationisalso moderat e, so the matrix value is $500.

Complainant’s proposed adjustments were the same as those for Count 7. Complainant
increased the matrix value by ten percent for degree of noncooper ation, on the basis tha Goodman
dlegedly provided incomplete, inaccurate responses and did not readily provide information.
However, Goodman submitted the inventory control records for the Collister Exxon on December
17, 1999, requested in EPA’ s information request dated November 3, 1999. Tr. 381-382; C's Ex.
142, 143, 149. No adjustment is made for degree of cooperation or noncooper ation.
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Complainant proposed an increase of 30 percent for degree of willfulness or negligence,
consdering that Goodman did not reconcileinventory control records when it hasdoneso in the pad,
and that inthe months at issue in thiscourt, aleak was possible. C’'sEx. 187. Mr. Lamberson knew
or should have known the requirement to maintain monthly inventory reconciliation recordsand the
importance of timely monthly reconciliation. An upward adjustment of ten percent reflects
Goodman’s degree of willfulness or negligence.

Complainant proposed a40 percent increase for higory of noncompliance, because EPA had
cited Goodman’ sot her stations for deficienciesin inventory control recordsin 1991, 1993, and 1998,
for which Goodman paid penalties. C sEXx. 31, 40, 42, 47, 55, 60, 65. Mr. Lambersonhad control
over the inventory reconciliation of these facilities as well as the Collister station. Tr. 828.
Accordingly, the penaty will be increased by 20% to account for Goodman’s history of
noncompliance.

The appropriate environmental sengtivity multiplier for the Collister station, as concluded
above asto Count 3,is1.5. The “days of noncompliance multiplier” was properly assessed by
Complainant as one. No economic benefit penalty was proposed or will be assessed.

In sum, the matrix value of $500, adjusted upward by 10% under the Inflation Guidance, is
$550. Thisnumber isdoubled to account for the two tarks, and adjusted upward by 10% for degree
of willfulness or negligence and by 20% for history of noncompliance, and multiplied by 1.5 for the
environmental sensitivity. Accordingly, the penalty for Count 8 is $2,145.

Count 9

For Goodman’sfail ure tomonitor USTs at the Homedal e station eachmonth from December
1998 through November 1999, Complainant proposed a penalty of $44,550, based on the same
matrix value and adjustments asthose for Counts 7 and 8, and for three USTs. C'sEXx. 187; Tr. 459-
410.

As discussed above, Goodman's inventory control forms for the Homedal e station do not
include dailydatafor weekendsand holidays and do not include anyinventory recordsfor June 1999.
C'sEx. 152; R'sEx. 3. Theinventory formsfor December 1998 through May 1999 do not include
inventory reconciliation figures. 7/d. Mr. Lamberson’s tesimony and narrative doesnot specificaly
address mont hly invertory reconciliation for the months of December 1998 through June 1999, and
it certainy does not estallish that he conducted inventory reconciliation within thirty days of the end
of each nonth. Tr. 782-784, 832-833; RS Ex. 29. As concluded above, the lack of any
contemporaneous invertory control records for June 1999 suggests that no invertory control was
conducted for that month. Thetestimony and evidence indicatethat monthly inventory reconciliation
was hot performed within thirty days after each month of July throughOctober 1999. See, Tr. 381-
382, 832-834; C's Ex. 143, 152, Rs Ex. 29. Due to Goodman' sfalureto monitor inventory on
weekendsand holidays, Goodman would allow major or catastr ophic leaksto go undetected for two
or three days, and a falure to monitor inventory for the month of June 1999 woud allow a
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catastrophic lesk to go undetected for over amonth. Tr. 365-366. Goodman’s failure to perform
inventory reconciliation within a reasonabl e time after the end of the month would allow slow leaks
to go undetected for more than two months. Weighing the evidence and Mr. Lamberson’s, Ms.
Poston’sand Mr. McRae' s testimony, the potertial for harmis“mgjor’ and the extert of deviation
is“moderate.” The matrix valueis $1,000, adjusted to $1,100 urnder the Irflation Guidance.

Similar to Counts 7 and 8, Complainant increased the matrix value by ten percent for degree
of noncooperation, on the basis that Goodman allegedly provided incompl ete, inaccurate responses
and did not readily provideinformation. However, Goodman submitted theinvertory control records
for the Homedale Exxon on December 17, 1999, requested in EPA’s information request dated
November 3, 1999. Tr. 381-382; C's Ex. 142, 143, 152. Therefore no adjustment is made for
degree of cooper ation or nonco oper ation.

Asto degree of willfulress or negligence, Complainant commented that Goodman wastold
in previousinspectionsto reconcile inventory eachmonth and takestick inventory on weekends. C's
Ex. 187. Indeed,inaletter to Mr. Conley, dated September 6, 1995, EPA instructed him that proper
Inventory control requires* daily stick reading,” and enclosed guidance manualson inventory control.
C'sEx. 42. The degree of Goodman’s negligence or willfulness asto the violation for Count 9 is
10%.

For Goodman' s history of noncompliance with inventory reconciliation, an increase of 20%
is waranted, on the same basis as that for Counts 7 and 8.

The environmenta sengtivity for the Homedale station, as concluded above for Count 4,
is1.5. For the duration of noncompliance Complainant properly multiplied the penalty by 2.5, to
account for 271 to 365 days of noncompliance. No economic berefit component was proposed or
will be added.

In sum, the matrix value of $1,000 is adjusted for inflation to $1,100 and multiplied by three
for the numbe of USTsrequired to be monitored. Theadjustmentsof 10% for degree of willfulness
or negligence and 20% for history of violatiorns are added, and the result is multiplied by 1.5 for
environmentd sengtivity and by 2.5 for days of noncompliance Theresuting pendty for Count 9
is $16,087.

Count 10
For Goodman Lewigon'’s failure to properly conduct inventory control or assure that the

station operator had done so, for Decenmber 1998 through March 1999 for the three USTs at Tiger
Mart #5, Complainant proposed a penalty of $8,045.
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Respondentsemphasizethe minimal amount of product remaining in thetanksduringthetime
at issue, dueto the tanks having been pumped out by the systemdispensas. RS Briefat 32. Under
the same rationale as applied in Carroll Oil, supra, the potential for harmisassessed as “moderate.”
The extent of deviation is mgjor, as there is no evidence that the inventory of the tanks was being
monitored. Theappropriatevaluefromthematrixis$750, andisadjusted upward under the Inflation
Guidance to $825.

Complainant made no adjustments, and no adjustments are waranted for
cooperation/noncooperation, degree of willfulness or negligence, or for history of noncompliance.
Complainant proposed that the level of environmental sensitivity is low, resulting in an
“environmental sensitivity multiplier” of one, on the basisthat the aquifer under thetanksisat adepth
of 300 feet and the tanks arelocated one milefrom apublic groundwat er supply well and ahalf mile
fromschools. Complanant’s assessment of environmental sensitivity isreasonable and is adopted.

Complainant calculated the duration of the violation to be 121 days, and thus multiplied the
gravity based componert by 1.5. Respondents claim that is excessive, when taking stick readings
once per month for four months would have been sufficient. Respondents point is well taken, and
Complainant concedes that stick inventory was only required once amonth. C’s Brief at 24. The
tankswerenot in operation, 0 inventory control requirementsof 40 C.F.R. § 280.43(a)(1), (3), (4)
and (5) did not apply; volume inputs, outputs and stick readings were not required to be recorded
daly; only nonthly product inventory control was required. Assessing a pendty reflective of a
violation occurring every day for 121 days is not equitable where Goodman L ewiston was required
to perform inventory control only once per month. Accordingly, the appropriate days-of-
noncompliance multiplier is1.

The economic benefit of Goodman Lewiston’s noncompliance was calculated by Ms.
Carpenter under the BEN model to be $747, based on avoided costs of $2.50 per tark per day, for
threetanks over 121 days. C'sEx. 188. However, the noncompliance is not deemed to be adaily
violation for 121 days. Forthefour days (once per morth) that Goodman Lewistonwasrequired to
monitor the tanks, the economic benefit isde minimis.

In sum, the penalty for Count 10 is $825, multiplied by three for the number of USTs,
resulting in a penalty of $2,475.

Count 11

For Goodman Lewiston's failure to use a system of inventory control which can detect a
release of one percent of flow-through plus 130 gallons, as required by 40 C.F.R. § 280.43(a), ona
monthly basis from December 1998 through November 1999 for the Bulk Plant, Complainant
proposed a peralty of $46,200. Complainart stated in its penalty calculaion worksheets tha there
were no records of compliance for monthly monitoring for thet time period. C's Ex. 187.
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For oneof thefourtanks the“Plus” tank, Goodman Lewiston documented daily and monthly
inventory control datafor May, June, and August through Novermber 1999, including monthly net
lossor gain and total gallons pumped. RS’ Ex 7. Asconcluded above, fromthat data, the invertory
recorciliation easily can be computed mentally, and Mr. Sorbe’s testimony is credited that he
computed mont hly reconciliation within the first three days after the end of themonth. Tr. 682, 685-
686, 694-695, 760. However, a preponderance of the evidence showsthat Goodman Lewiston did
not conduct mont hly inventory contral for the other monthsat issue, asthere are no monthly data for
December 1998, and January, February, March, April and July 1999, and no plausible explanation
of suchabsence of data. RS Ex. 7.

The daily invertory control records for the “Plus’ tark include a daily calaulaion of
“net/loss,” but as Ms. Poston testified, Goodman Lewiston’'s method of caculating by using the
previous day’s book inventory results in error being built in each day. Tr. 170-172. The daily
monitoring may detect a catastrophic leak, but perhaps not asquickly or accurately asa proper daily
“over or short” calculation Furthermore, Goodman Lewiston did not record stick readings each
oper ating day. From December 1998 through November 1999, thedaily handwritteninventory forms
show no stick inventory recorded an average of about 8 days per month, and, for those days, the stick
(“actual”) inventory appearing on the daily computer forms merely repeats the prior day’s stick
reading. RS EX. 7.

Condgdering the above, regarding the“Plus” tank,, the potential for harmfor such deficiencies
indailyinventory data, and for failure to perform monthly inventory control for December 1998, and
January, February, March, April, and July 1999, is “mgor.” Because Goodman L ewistondid record
daly inventory data most days of the month, and conducted monthly invertory control for the Plus
tank for half of the year, the extent of deviation is between “moderate” and “maor,” resultingin a
gravity based pendty of $1,300.

Complainant multiplied the matrix value by four to account for thefour USTsat the facility.
Mr. Sorbel’ stestimony indicates that only one UST wasoperating during thetime at issue. RS’ Brief
at 32. Complainant does not digute this assertion, but argues that inventory control was required to
be conducted at least once a month onthe other three USTs. C'sBrief at 23-24; C's Reply at 22.
Neither Mr. Sorbd’stegimony nor any documentsin evidence indicat e the level of fuel in thetanks,
or whether they were empty, during thetime period in question. Mr. Sorbel’s testimony that stick
readings were taken of all of the tanks, and that he reconciles inventory of all of the tanks isnot
credible with regard to these three USTs, where there is a complete absence of invertory control
documentation. Moreover, Mr. Sorbd’ sstated reasonfor performinginvertory control—that hedoes
not want to lose product, money or his livelihood, or clean up a spill -- is not as persuasive with
regard to tanks which are not in operaion. Respondents do not claimthat the three tanks were
empty. The potential for harm and extent of deviation withregard to Goodman Lewiston’ s failure
to monitor monthly thethree other USTsat the Bulk Plant are*“magjor,” so the matrix value of $1,500
will apply to these three USTs.

Complainant increased the matrix amount by 40 percent for Goodman’ shistory of violations,

51



for the same prior citations as considered for Count 1. Respondents argue that Goodman Lewiston
had no higory of noncompliance. Rs Brief at 32. Complainant mantains that afield citation was
issuedin 1992 to Goodman Lewigdon for falure to provide a leak detection method andto conduct
line testing and monitoring, but Respondents point out that it did not concern one of the facilities at
issueinthis proceeding, and that it was promptly resolved. C'sReply at 22; RS Reply at 25; C' sEx.
34, 35. To reflect this prior citation, the gravity based penalties will be increased by ten percent.
No other violator-specific adjustments were proposed by Complainant or will be assessed herein.

Complainant deemed the level of environmental sensitivity to be high, basad on four tanks
holding product being located over a shallow aquifer of approximately tenfeet, and 0.05 miles from
the Snake River. C's Ex. 166, 187. Mr. McRaetestified that the facility islocated on one sideof a
roadway and that there is a small drip of land between the roadway and the river. Tr. 463. He
testifiedthat if there was aleak, thereisa strong likelihood that groundwater would beimpacted or
that the contamination would enter theriver. Id. Considering these facts and testinony, and the lack

of any additional evidence as to the environmentd sengtivity factors, the level of environmental
sensitivity is between moderate and high, and the appropriate multiplier is 1.75.

Complainant consdered the duraion of the violation to be one year, and thus applied a
multiplier of 2.5. Thisisappropriate toapplyinregardtothe“Rus’ tank. However, asnoted above
inregard to Count 10, tanks that were not in operation wer eonly required to be monitored once per
morth for invertory control; the requirements of 40 C.F.R. § 280.43(a)(1), (3), (4) and (5) did not
aoply. Assessing apendty reflective of aviolaion occurring every day for ayear isnot equitable
where Goodman Lewiston was required to perform inventory control for atotd of twevedaysin
one year. Accordingly, the appropriate days-of-noncompliance multiplier for three of the USTs at
the Bulk Plart is 1.

No economic benefit of Goodman Lewiston’s noncompliance was proposed by Complainant
or will beassessed here.

In sum, the gravity based value of $1,300 for the “Plus’ UST is adjuged upward to $1,430
under the Inflation Guidance. The matrix valuefor the othe USTsis$1,500, adjustedto $1,650 for
inflation, and multiplied by threeto account for the three USTs. These values are adjuged upward
by ten percent for the history of violations and multiplied by 1.75 for environmental sensitivity. The
penalty as to the “Plus’ tank is multiplied by 2.5 for the one-year duration of the violation. The

penalty for the violation with regard to the“Plus” tank is$6,882. The peralty for theviol aions with
regard to the other three USTsis $9,529. The total penalty for Count 11 is $16,410.

Count 12

52



For Goodman Lewiston’s failure to conduct monthly invertory control to detect arelease
of one percent of flow-through plus 130 gallons, for two USTsat Mountain Mart # 2 from December
1998 through November 1999, Complainant proposed apenalty of $17,325.

Goodman L ewistonrecorded daily invertory data, but stick invertory was not recorded each
oper ating day; stick invertory datafor several days per month aremissing. RS Ex. 8. Similar tothe
datarecorded for the Bulk Plant, the daily reconciliationis compromised by use of the previousday’s
book inventory to calculate the daily “net/loss” As concluded above, a preponderance of the
evidence shows that Goodman Lewiston failed to conduct monthly inventory reconciliation from
December 1998 to November 1999. For such incomplete, inaccurate daily data, and the lack of
monthly inventory reconciliation, the potertial for harm was properly assessed by Complainant as
“major.” The extert of deviationisslightly less than “major,” and the value interpolated from the
matrix is$1,400, adjusted upward by ten percent under the I nflation Guidanceto $1,540. To account
for the two USTs at issug this vdueismultiplied by two.

Complainant increasedthe penaty by 40 per cent for the history of noncompliance, but didnot
make other violator- specific adjust ments. Similar to Count 11, the onefield citation against another
Goodman Lewiston facility for failure to provide release detection warrants an increase of ten
percent, and no other violator-specific adjustmerts are warranted.

Complainant assessedthe level of environmentd senstivity asmoderae, based uponthe depth
of the underlying aquifer at 20 fed, the location of the two tanks at 0.3 miles from adrainage, and
1.5 milesfrom acreek, and the location of the facility in a highly populated area. C's Ex. 167, 187.
Thereisno evidence asto any harm to human health based on an underground leak of petroleum
fromaUST occurring in a densely populated area. Based on the evidence presented, and ladk of
further evidence astoenvironmental sengtivity factors, the level of environmental sensitivity is*low,”
and the appropriate multiplier is one.

For the one year duration of noncompliance, Complainant properly multiplied thepenalty by
2.5. No penalty representing an economic benefit of noncompliance was proposed or will be added.

In sum, the base penalty is $1,400, increased by ten percent for inflation, doubled to account

fortwo USTs, increased by 10% for history of noncompliance, and multiplied by 2.5 for the duration
of noncompliance. The total penalty for Count 12 is $8,470.

Count 13

For Goodman’sfailure to properly conduct invertory control for January through April 1999
for two USTs at the Nampa Exxon, Complainant proposed a penalty of $17,820. C's Ex. 192; Tr.
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452, 455-456, 465.

Asconcluded above, theinventory formsfor those months include daily data, including daily
“over or short” but do not include inventory reconciliation figures for the months of January and
February. Although Mr. Lamberson’ stestimony indicates that he performed monthly reconciliation,
it does not establish that he did so within areasonal e time after the end of each month. C's Ex. 154;
RS Ex. 4,15,30; Tr. 783, 799-800, 832-833, 837-838. Some datawas also recorded onthe wrong
date. Tr.837; R'sEx. 30. Monitoring thedailyinventory would a ert Goodman to catastrophic leaks
(Tr. 617), but failure to perform invertory reconciliation timely would allow a dow leak to be
undetected for more than two months. The potential for harm will be assessed as dlightly less than
“mgor,” and the extent of deviation is “moderate.” The appropriate value interpolated from the
matrix is $800, adjusted under the Inflation Guidance to $880.

Complainant proposed the same adjustments as assessed for Counts 7 through 9.
Complainant increased thematrix value by tenpercent for degree of noncooperation, onthe basisthat
Goodman allegedly provided incomplete, inacaurate responses and did not readily provide
information. C’s Ex. 187. However, Goodman submitted the inventory control records for the
NampaExxon on December 17, 1999, requested in EPA’ s information request dated November 3,
1999. Tr. 381-382, 383; C'sEx. 142, 143, 154. Therefore no adjustment is made for degree of
cooperation or noncooper ation.

Asto degree of willfulness or negligence, Complainant commented that Goodman was told
in previousinspections to reconcile inventory control records. C's Ex. 187. Mr. Lamberson knew
or should have known t he requirement to maintain mont hly inventory reconciliation records and the
importance of timely monthly reconciliation. The degree of Goodman’s negligence or willfulnessas
to the violation for Court 13 is 10%.

For Goodman'’ s history of noncompliance with inventory reconciliation, an increase of 20%
is waranted, on the same basis as that for Counts 7, 8 and 9.

Complainant assessed a high levd of environmental sensitivity for the Nampa station, based
on the location of the USTs on a 20-foot-deep aquifer and proximity to three public groundwater
supply wells  As concluded above, with regard to Count 5, the appropriae mutiplier for
environmental sengtivity is1.25

Under the Pendty Policy, Compla nant correctly multiplied the penalty by 1.5to account for
the 119-day duration of the violation. No pendty for any economic benefit of noncompliance was
proposed or will be added.

In sum, the base pendty adjusted by inflation is $880, and it is multiplied by two for the
number of USTs to be monitored, adjuged upward by 10% for degree of willfulness or negligence,
and by 20% for history of noncompliance, and multiplied by 1.25 for environmenta sensitivity and
by 1.5 for days of noncompliance. The resulting penalty is $4,290 for Count 13.
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Count 14

For Goodman’ sfailure to properly conduct inventory control for December 1998 through
May 1999, and its fallure from May 1, 1997 to July 17, 1999 to monitor the tanks on weekends and
holidays, for three USTs at the Weiser Exxon, Complainant proposed a penalty of $72,624.

For the Weiser Exxon, Goodman failed to timely perform monthly inventory reconciliation
for December 1998 through May 1999, and failed to record invertory datafor weekends from May
1, 1997 through July 17, 1999, but otherwise recorded daily inventory and “over or short”
reconciliation. C's Ex. 157; RS Ex. 5, 31. Daily data for totalizers, however, was recorded
incorrectly. Tr. 843-845. Mr. Lamberson’'s tesimony indicates that he performed monthly
reconciliation, but not until at least six weeks &ter the end of each month. Tr. 842. The potential
for harm wil | be assessed asdightly lessthan“major,” and theextent of deviationis“moderate.” The
appropriate value interpolated from the matrix is $800, adjusted under the Inflation Guidance to
$880.

Complainant proposed the same adjugments as assessed for Counts 7, 8, 9 and 13.
Complainant increased the matrix value by ten percent for degree of noncooperation, on the basi sthat
Goodman allegedy provided inconplee, inaccurate responses and did not readily provide
information. C’s Ex. 187. However, Goodman submitted the inventory control records for the
Weiser Exxon on December 17, 1999, requested in EPA’s information request dated November 3,
1999. Tr. 381-382; C's Ex. 142, 143, 157. Therefore no adjustment is made for degree of
cooperation or noncooper ation.

Complainant’s proposed upward adjustment of 30 percent for degree of willfulness or
negligence was based on the dlegations that Goodman was told in previous inspections to do
inventory control every operating day and that Goodman faled to reconcile inventory for some
months. C’sEx. 187. Mr. Lamberson knew or should have known the requirement to mantan
morthly inventory reconciliation records and the inportance of timely monthly reconciliation. The
degree of Goodman' s negligence or willfulness asto the violation for Court 14 is 10%.

For Goodman’s history of noncompliance with inventory reconciliation, an increase of 20%
is waranted, on the same basis as that for Counts 7, 8, 9 and 13.

Complainant doubled the adjusted matrix vaue for ahigh level of environmental sensitivity,
based on tanks containing product | ocated over a shall ow aquifer, located near acreek and the Weiser
and Snake Rivers, a school and apublic surface water supply. As concluded above with regardto
Count 6, the environmental sensitivity level is “moderate” and acoordingy the mutiplier is1.5.

Complainant multiplied the penalty by four for an 808-day duration of the noncompliance,
under the Penalty Policy. However, the bulk of the pendty for Count 14 is based upon Goodman's
failure to perform invertory reconciliation each month over six months, and therefore the
noncompliance will be assessed at six months, with a multiplier of 1.5
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An economic benefit of noncompliance of $1,613 was calculated by Ms. Carpenter under the
BEN modd, based on Goodman's avoidance of the costs of $2.50 per day for three tanks for 220
weekend dayswhen gickinventory was not taken. Thisassessment washot contested by Goodman,
and is deemed reasonable.

In sum, the penalty for Count 14 is$880 multiplied by threefor the number of UST's, adjusted
upward by 10%for degreeof willfulnessor negligenceand by 20% for history of noncompliance, and
multiplied by 1.5 for the environmental sensitivity and again by 1.5 for the days of noncompliance,
yielding a gravity based penalty of $7,722. Adding the $1,613 economic benefit of noncompliance,
the total penalty for Count 14 is $9,335.

Counts 15 through 22

In the Order on Motion for Partial Accelerated Decision, Goodman was found liable as
allegedin Counts15through 22 of violating 40 C.F.R. §280.21(b) and (c), which provide asfollows,
in pertinent part:

(@) Alternatives allowed. Not later than December 22, 1998, dl existing UST systems
must comply with one of the following requiremerts:
(1) New UST system performance standards unde § 280.20;
(2) The upgrading reguirementsin paragraphs (b) through (d) of thissection; or
(3) Closure requirements * * *
(b) Tank upgrading requirements. Steel tanks must be upgraded to meet one of the
following requiremerts.. . .
(2) Cathodic protection. A tank may be upgraded by cathodic protection if the
cathodic protection system meets the requirements of 8 280.20(a)(2) . . . and the
integrity of thetark isensured. . . .
(c) Piping upgrading requirements. Metal piping that routinely contains regulated
substance and is in contact with the ground mug be cathodically protected . . . .

For Goodman’ suseof metal piping whichroutinely contained petroleum but that had not been
cathodicdly protected, from December 22, 1998 through January 17, 1999, at the Homedale, Nampa
and Weiser Exxonstations in violation of 40 C.F.R. §280.21(c), asalleged in Counts 15, 16 and 17
respectively, Complainant proposed a peralty of $13,365 for each count, except Count 16, which
was amended & the hearing to $8,910. Tr. 473, 563; C' s Ex. 189.

For Goodman’s use of steel USTs which were not upgraded, from December 22, 1998
through January 26, 1999 or February 5, 1999, at the 16™ & State, Collister, Homedale, Nampaand
Weiser Exxon stations, inviolation of 40 C.F.R. § 280.21(b), asalleged in Counts 18, 19, 20, 21, and
22 respectively, Complainant proposed a penalty of $13,365 for each count, calculated the same as
the penalties for Counts 15 and 17.
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Potential for Harm, Extert of Deviation, and Unit of Violation

For Counts 15 through 22, Complanant assessed the potertial for harm and extent of
deviation asmgjor, and multipliedthe resulting matrix value of $1,500 (plus tenpercent for inflation)
by threefor the three USTs at each facility, except that Count 16 was mulltiplied by two because two
of the three tanks were manifolded together at the Nampa Exxon. Tr. 473, 563; C's Ex. 189.

The method Goodman chose to upgrade its tank s was by installing cathodic protection. 40
C.F.R. §280.21(b). C'sEx. 126, 160. Before cathodic protection can be installed, tanks tha are
more than ten years old must be assessed to ensure that they are gructurally sound and free of
corrosionholes 40 C.F.R. §280.21(b)(2)(i); Tr.1179. Oneof the methods by which Goodman's
tanks were assessed is a Mean Tinme to Corrosion Failure (MTCF) evaluation, and another was
inspection of the interior of the tank by video camera. Tr. 264-265; C's Ex. 82, 89, 116.
Regpondentspresented thetestimonyof Bruce Wiskel, an engineer and officer of Corrpro Companies,
Inc., as a corrosion and cathodic protection expert. He explained that the MTCF evauates the
probability that an under ground structure would be lesking, based onthe data of many components
that affect the corrosion of anunderground structure, and that a structure passes the evaluation if
thereis less than a 0.05 percent chance that the tank is lesking due to corrosion. Tr. 1177-1178.
Goodman contracted with Corrpro Companies Inc., to install cahodic protection. All but three of
the UST systems at issue passed Corrpro’s MTCF integrity evauations between December 15 and
18, 1998, and cathodic protection was subsequently instdled onall of the tanks at issuethe week of
January 17, 1999. RS Ex. 9, 10, 13; C's Ex. 94, 95, 109, 110, 160.

Becausethree of the USTsat issuedid not pass Corrpro’ sMTCF evaluation, at Collister 16"
and State, and Weiser Exxon gations, Corrpro advised Goodman that cathodi ¢ protection could not
beinstalled, but Corrpro proceeded toinstall the cathodic protection onthose U STsanyway, andthe
tanks successfully passed avideo cameratank inspecion by Robo-Cam on February 4 and 5, 1999.
C'sEx. 83, 84, 85, 89, 90, 116, 117, 126, 160. Therefore Complainant considered that those tanks
were not in compliance urtil February 5, 199. C’'s Reply Brief at 23.

Goodman contends that its short delay in completing cathodic protection did not create any
threat to human health or the environment, as each UST had beentightness tested about two or three
months before the upgrade deadline, and all tanks and lines were found tight and lesk detectors
functioning properly. RS Brief at 33; RS Ex. 9, 10, 13, C's Ex. 85, 95, 111, 115, 147. Based on
the documentation of these evaluaions, Mr. Wiskel testified tha from the time the upgrade
requiraments went into effect until the cathodic protection was installed, it would be “extremely
unlikely that an adv erse consequence [a leek] dueto corroson-reaed failureswould happen in that
time period.” Tr.1202. After the cathodic protection isindalled, he testified, “there is no further
corrosion occurring on those structures” because the condition of the gructures is * mai ntai ned for
perpetuity, as long as the cathodic protection sygem is maintained.” Tr. 1203, 1204.

The Penalty Policy providesthat for failure to meet al tank upgrade requiremerts, or failure
to install any cathodic protection for meta piping upgr ade requirements, the potentia for harm and
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extent of deviationare” mgor.” C'sEx. 175, Appendix A. It providesthat thepenalties are assessed
per tank or per pipe. Id. Becausethetank upgrading requirement includesinternal inspection of the
tank to enaure soundness, and thetanks at issue were evaluated by M T CF prior to the deadline of
December 22, 1998, the externt of deviation from the upgrade requirement is “moderate.”
Considering that most of the UST s passed the M TCF eval uation, and condgdering the adverse effect
on EPA’sregulaory programfrommissing the regul atory deadline, the potentia for harm from the
failureto ingtal the cathodic protection by the deadline is between “minor” and “moderate.” The
gravity based penalty interpol ated fromthe Penalty Policy s matrix is $300 for eachtank and for each
pipe & issue, adjusted upward by the Inflation Guidance to $330.

There were three USTs and thus three geel pipes at issue at the Homedale and Weiser
stations. There was one UST plus a s& of manifolded tanks at the 16" and State, Collister and
Nampa Exxon gtations. Mr. McRae considered that there is only a single piping system on
manifolded tanks. Tr. 473; C’'s Ex. 189. Thus there were only two steel pipes at issue, or two
separate penalties concerning Count 16, for the Nampa gation. However, Mr. McRae considered
the manifolded tanks to be two separate tanks for purposes of penalties for Counts 18, 19, and 21,
and would assess aseparate penalty for each of the manifolded tanks at the 16™ and State, Colliger
and Nampa stations, under his “rule” that if you can separate the activity per tank, than penalties
should be assessed per tank. Tr. 414-415, 473-476, 563. The Penalty Policy providesthat “ penalties
will be assessed on a per-tank basisif the specific requirement or violaionis clearly assodaed with
one tank.” C's Ex. 175 & 15. Mr. McReae did not know whether Goodman had the tanks
cahodicdly protected separately, and conceded that it is common for an entire system to be
cathodicdly protected at onetime. Tr. 556-557. Mr. Wiskel testified that when there are two or
threetanksin the sameditch or samearea, “[i]t makes prudent senseto cathodically protect the entire
structureat one time because the cables, infact, cir culate right around the whole structure, ” and that
“actudly itwouldbevirtualy impossh e’ not to havethe cathodic protection current directed to each
tank at the site, “because all the dructures at the site are electrically continuous.” Tr. 1248.
Therefore, only one penalty will be assessed for two manifolded tanks

Adjustments

Aswith all of the other countsagainst Goodman, Complainant adjuded the penalties upward
by ten percent for degree of noncooperation, on grounds that Goodman provided incomplete,
inaccurateresponsesanddid not readily provideinformation. However, Ms Postontestified that Mr.
Conley was cooperative during the facility inspections. Tr. 208. Erik Sirs noted on his inspection
report that Mr. Lambersonwasvery cooper ativeduring the office inspection audit, and arranged with
Corrpro to provide the MTCF evaluaions and verification of cathodic protection. C'sEx. 129; Tr.
265. He testified that during the inspection Mr. Lamberson orally provided information as to
corrosion protection and piping at thefacilitiesat issue, and thereafter provided astack of documents,
including informationasto corrosion protection, inresponseto questionsMr. Sirshad. Tr. 258, 265,
275-276, 302. Therefore, no adjugment is deemed warranted for degree of cooperation or
noncooper ation.
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Complainant also proposed an incresse of 25 percent for Goodman's history of
noncompliance, for all of Goodman'’s prior field citations, which Conplainart also cornsidered asto
al of the other counts of the Amended Complaint. None of the field citations address failure to
upgrade piping or USTs, and the timing of the upgrades at issue was largely under the control of the
contractor, Corrpro. Therefore no increaseinthe penalty is deemed appropriate to account for the
prior field citations.

Complainant did not adjust the pendty for degree of willfulnessor negligence. Mr. Nichols
testified tha he made effortsto obtain acontractor to upgrade the tanks as early as 1996, but that
the companies he contacted were too expensve. Tr. 1321-1322. Goodman obtained a bid from
Corrpro Company on or about April 24, 1998 to complete cathodic protection installation, and in
mid-May verbdly authorized Corrpro to proceed. RS Ex. 22; Tr. 998, 1002, 1303, 1305-1306.

Mr. Wiskel, aprofessonal corrosion engineer and an officer of Corrpro, stated that Corrpro
isthe world' slargest corroson control and cathodic protectionfirm. Tr. 1163. Hetestified that in
1998, Corrpro had contractsto install cathodic protection at 10,000 sites across the nation, and that
anumbe of its customers did not meet the upgrade deadline because Corrpro did not have enough
crews and equipment to meet the demand. Tr. 1197-1198. Mr. Nichols testified that he expressed
toaCorrpro representativethat the upgrades need to be doneontime, and the Corrprorepresent ative
assured him that they would get the job done. Tr. 1305, 1308. Mr. Wiskel testified, however, that
Corrpro did not make guarantees as to timeliness of cathodic protectionin 1998. Tr. 1253. Mr.
Nicholstestified tha he sent Corrpro a purchase order on September 16, 1998, and sent by facsimile
on November 24, 1998 a letter entitled “ Authorization to proceed,” in order to motivate Corrpro to
begin work on Goodman’s facilities, out of concem for the approaching deadline RS Ex. 75, 76;
Tr. 1309-1310, 1312-1316. Mr. Wiskel testified that Corrpro typically proceeds to conduct the
requested activities upon receipt of a purchase order. Tr. 1174-1175. Mr. Conley testified that
Goodman submitted a second authorization to proceed on November 24, 1998 because Corrpro
asked for another writtengpprova. Tr.1095. Mr. Nicholstestified that Corrpro beganwork at the
Goodman Lewiston facilitiesaround the beginning of October. Tr. 1313, 1314. Corrpro performed
MTCEF tests, which must precede installation of cathodic protection, on the Goodman Lewison
facilities on Novermber 3 and 4, 1998, but did not perform the MTCEF tests on the fadlities at issue
until December 15 through 18, 1998. Tr. 1313, 1314; C's Ex. 82, 83, 89, 94, 101, 105, 109, 110,
114, 121. Corrpro compléeed instd lationof cathodic protection on the Goodman Lewiston facilities
on December 20, 1998. Tr. 291-292, Rs Ex. 23. Thus although Corrpro could complete
ingalation at some of Respondents’ facilities on time, it could not complete ingdlation at the
facilities at issue.

The relevart factors to consider in assessng the degree of willfulness or negligence are:
How much control the violator had over the events congtituting the violation;
The foreseeability of the events constituting the violation; [and]

Whether the violator made any good faith efforts to comply and/or took reasonable
precautions against the events constituting the violation.
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CsEx. 175 a 18. Applying these factorsto the testimony and evidence presented, aten percent
decreasein the gravity based penaltiesis assessed to account for Goodman’s levd of control over the
delay, its good faith efforts to comply, and degree of culpability or negligence.

Deeming all of the violationsashaving ahigh level of environmental sensitivity, Complainant
doubled the matrix values. However, the environmental sensitivity with regardto potertid impacts
on human health or the environment that could be caused by these violations are the same as that
assessed for Counts 3 through 7, which involve the same UST systems. Accordingly, the
environmental sensitivity multiplier for Counts 15 and 20, concerning the Homedale gation, is 1.5;
for Counts 16 and 21, concerning the Nampa Exxon, 1.25; for Counts 17 and 22, concerning the
Weiser Exxon, 1.5; for Count 18, concerning the 16" and State Exxon, 1.5, and for Count 19,
concerning the Collister Exxon, 1.5.

The duration of the violations were only 25 or 35 days, so the days of noncompliance
multiplieris one. Complainant did not propose an additionto the penalty for any economic benefit
of noncompliance, and no such addition will be made.

Penalty Calculation for Counts 15 through 22

The gravity based value for Counts 15 through 22 is $300 per tank or pipe multiplied by three
for the three UST sa Homedale and Weiser, and multiplied by two for the two USTs at the 16™ and
State, Collister, and Nampa stations. The 10 % upward adjustmert for inflation is counterbalanced
by the ten percent decrease for degree of willfulness or negligence. The gravity based pendties are
$900 for Counts 15, 17, 20, and 22, and $600 for Counts 16, 18, 19 ard 21.

Multiplying by the environmentd sengtivity factors the pendty for each of Counts 15 and
20, concerning the Homedal e station, is $1,350; for each of Counts 16 and 21, concerning the Nanpa
Exxon, $750; for each of Counts 17 and 22, concerning the Weisa Exxon, $1,350; for Count 18,
concerning the 16" and State Exxon, $900; and for Count 19, concerning the Collister Exxon, $900.

Count 27

Inthe Order onMotion for Partial Accderated Decison, Goodman Lewisonwasheldligble
for failureto provide complee and accurate responses to EPA’s information request, dated October
2, 2000, issued under Section 9005 of RCRA. Complainant proposed a pendty of $16, 706 for this
violation of 40 C.F.R. §280.34.

Potential for Harm, Extert of Deviation, Unit of Violation

Complainant assessed the potential for harm and extent of deviation as mgor. Complainant
multipliedthe matrix value by three toaccount for three of Goodman Lewiston's facilities: a& 5" and
Preston, the Bulk Plant, and 102 Thain Street. Respondents point out that Mr. McRae made a
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sweeping request for three years worth of inventory control records for the three facilities, even
though the regulation (40 C.F.R. § 280.45(d)) requiresthat the records be maintained for one year.
Regpondentsassat that Mr. M cRae admitted tha he dready had some of the release detection and
other documents for the facilities at issue whenhe issued the Information Request. RS Brief at 36;
Tr. 491, 492, 494. Goodman and Goodman L ewiston had made several prior effortsto provide
information inresponse to Mr. McRae' s “ numerous, overlapping requests.” Rs Brief at 37

The regulation at issue requiresownea's and operatorsto “cooperate fully with inspections,
monitoring and testing conducted by the implementing agency, as well as requests for document
submission, testing and monitoring . . . pursuant to section 9005" of RCRA. 40 C.F.R. § 280.34.
The Pendlty Policy does not direct a particular level of potentia for harm and extent of deviation for
violations of 40 C.F.R. § 280.34, but directs that the appropriate regulatory section be referenced.
C'sEx. 175, Appendix A. Thus, for failure to maintaineveryrecord of release detection monitoring,
or for faluretomantainevery record of cat hodic protection inspections, the Peralty Policy provides
that the extert of deviationis “moderate” and the potential for harmis“minor.” Id. Accordingly,
for Goodman Lewiston’s noncompliance with 40 C.F.R. § 280.34, as dleged in Count 27, the
potential for harm is“minor” and the extent of deviation is “moderate.” The matrix valueis $100,
and it ismultiplied by three to account for three facilities at issue.

Adjustments

Complainant adjusted the matrix value upward by tenpercent for degree of noncooperation
and by 20 percent for degree of willfulness or negligence. Because the basisfor the violation itself
is Goodman Lewigon noncooperation, and willful failure to provide information, and considering
Respondents’ prior efforts in providing information with regard to Goodman Lewiston’s facilities,
the penalty will not be adjusted for degree of cooperaion or noncooperaion or for degree of
willfulness or negligence.

Complainant also increased the penalty by 20 percent for the previous violations considered
with respect to Count 1. A fidd citation was issued in 1992 to Goodman Lewiston for failure to
provide a leak detection method and to conduct line testing and monitoring, but it did not concern
one of the facilities at issue in this proceeding, and it waspromptly relved. C'sEx. 34, 35. To
reflect this prior citation, the gravity based peralty will be increased by five percert.

Thethreefacilities eachhad different level s of environmental sensitivity, so the average levd,
or amultiplier of 1.5, was proposed by Complanant. Mr. McRae’ spenalty calculation worksheet
indicates that he assessed the 5" and Preston station ashaving a“low” environmental senditivity. He
assessed the gationat 102 Thain Street as having a“ moderate’ environmentd sendgtivity based on
tanks being located over a 20-foot deep aguifer, and 1.5 miles from a creek and 0.3 miles from a
drainage. He also considered that they were 0.6 miles froma school and in a highly populated area.,
but as discussed above, these factors are not significart here.
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Increasing the pendty for environmentd sengtivity is not appropriate, asit does not appear
that there would be a significant impact on human health or the environment from Goodman
Lewiston’s failure to provide therequested documents and any such impact would be very minor
considering the sites at issue.

Complainant appropriately multiplied the penalty by 1.5 to account for the duration of the
violation, 122 days, fromNovember 2000through the conmpliancedateof March2, 2001. No penalty
for economic benefit of noncompliance was proposed and none is assessed here.

Penalty Summary for Count 27

The matrix value of $100 is increased by 10 percent under the Inflation Guidance, and
multiplied by three for the three facilities at issue, and increased by five percent for higory of
violations, and multiplied by 1.5 for the days of noncompliance Theresuting pendty for Count 27
is $520.

Penalty Summary

Accordingly, the penalties assessed againg Respondent Goodman Oil Company ae as
follows:

Countl  $8,316
Count2  $9,036
Count3 $10,357
Count4 $10,357
Count5  $8,874
Count6 $10,519
Count7  $7,700
Count8  $2,145
Count9 $16,087
Count 13 $4,290
Count 14  $9,335
Count 15 $1,350
Count 16 $750
Count 17  $1,350
Count 18 $900
Count 19 $900
Count 20 $1,350
Count 21 $750
Count 22  $1,350
Total: $105,716
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The penalties assessed against Goodman Oil Company of Lewiston are as follows:

Count 10 $2,475
Count 11 $16,410
Count 12 $8,470
Count 27  $520
Total: $27,875

The total penalty assessed against Respondent Goodman Oil Company for the viol ations of
9003 of RCRA and Federal regulations promulgated thereunder, as alleged in Counts 1 through 9,
and Counts 13 through 22 of the Amended Complaint, is $ 105,716. The total penalty assessed
against Respondent Goodman Oil Company of Lewiston for the violations of 9003 of RCRA and
Federal regulations promulgated thereunder, asalleged in Counts 10 through 12 and 27, is $27,875.

V1. PROPOSED COMPLIANCE ORDER

Respondentsarguet hat Complainant’ s request for issuanceof the proposed Initid Compliance
Order, included with the Amended Complaint, should be denied noting that Paragraphs A, B, D, E,
and F are moot because EPA has the information requested, including records for the last three
months the USTsat issue inthiscase were in operation, that Goodman’ s Boise area fecilities were
closedin October, 2000, thet |essthan oneinch of product remainsin the UST sat thosefacilities, that
cathodic protection systemsat each site remain operating, and that Goodman intendsto get out of
the retaill business. Tr. 863-870. Regpondentsassert further that therequest for a Ste check at the
Weiser station is not warranted because Goodman investigated discrepancies in its record and
determined that suspeded releases did not occur for two consecutive months. RS Reply at 28.

Complainant argues that Respondentshavenot yet complied with permanent closure, financial
responghbility, releaseinvestigation andinfor mation request requirementsof theregulations, and have
supplied littleif any documentation as to the current status of the USTSs.

The information requested in the Initial Compliance Order includes facilities and tanks not at
issuein this case, information which is not in the record, and follow- up information for temporarily
closed tanks. However, as discussed above with regard to Counts 24 and 26, Goodman was found
not to have been required to notify EPA or immediately investigate a suspected release with respect
tothe USTsat the Weiser station under 40 C.F.R. 88 280.40(b) and 280.52. Therefore asite check
of the Weiser facility as desaribed in 40 C.F.R. 8 280.52(b), as requested in Paragraph 65 H of
Complainant’s Initial Compliance Order, is not necessary. Accordingly, a Compliance Order, as
edited from Complainant’ s Initial Conpliance Order, isincorporated herein, as follows.

CONCLUSION AND ORDER

1 After hearing, Respondents arefound not to have committed the violationsaleged in Counts
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23, 24, 25 and 26 of the Amended Complaint and are therefore not liald e thereon.

Goodman Oil Company failed to conduct inventory control for its USTs at thel6™ and State,
Collister, Homedale, Nampaand Weiser Exxon stations inaccordance withthe requirements
of 40 C.F.R. § 280.43, and therefore violated 40 C.F.R. § 280.41(a), asaleged in Counts 7,
8,9, 13 and 14 of the Amended Complaint, and is liable thereon.

Goodman Oil Company of Lewiston failed to conduct inventory control for itsUST sat the
Tiger Mart #5, Goodman Oil Bulk Plart, and Mountain Mart #2 in accordance with the
requirements of 40 C.F.R. § 280.43, and thereforeis inviolation of 40 C.F.R. §280.41(a),
asaleged in Counts 10, 11 and 12 of the Amended Complaint, and is liable thereon.

A civil penalty of $105,716 is assessed against Respondent Goodman Oil Company for
violations alleged in Counts 1 through 9 and Counts 13 through 22 of the Amended
Complaint.

A civil pendty of $27,875 is assessed againgt Respondent Goodman Oil Company of
Lewiston for violaions alleged in Counts 10 through 12 and Count 27 of the Amended
Complaint.

Payment of the full amount of this civil penalty shall be made withinthirty (30) days after this
Initial Decision becomes a final order under 40 C.F.R. § 22.27(c) , as provided below.
Payment by Goodmanshall be madeby submitting acertified or cashier'scheck intheamount
of $105,716, and payment by Goodman L ewiston shdl be made by submitting acertified or
cashier's check in the amount of $27,875. The chedks shdl be payable to the Treasurer,
United States of America and mailed to:

EPA - Region 10
Regional Hearing Clerk
P.O. Box 360903M
Pittsburgh, PA 15251

A transmittal |etter identifying the subject case and the EPA docket number, asweéll asthe
Respondent’ s name and address, mug accompany the check.

If Respondentsfail to pay the penaltieswithinthe prescribed statutory period after entry of
this Initid Decision, interest on the penalty may be assessed. See, 31 U.S.C. § 3717; 40
C.F.R.§13.11.

Pursuant to 40 C.F.R. § 22.27(c), this Initial Decision shall become a fina order forty-five
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(45) days after its service upon the parties and without further proceedings unless:

(1) aparty moves to reopen the hearing within twenty (20) days after service of this Initial
Decision, pursuant to 40 C.F.R. § 22.28(a); (2) an appeal to the Environmental Appeds
Board is taken within thirty (30) days after this Initial Decision is served upon the parties
pursuant to 40 C.FR. § 22.30(a); or (3) the Environmental Appeals Board elects uponits
own intiative to review thislnitial Decision, pursuant to 40 C.F.R.

§ 22.30(b).

10.  Regpondents Goodman Oil Company and Goodman Oil Company of Lewiston are her eby

ORDERED to comply with the following requirements pursuant to Section 9006 of RCRA,
42 U.S.C. 8691e(a):

Compliance Order

I. Within sixty (60) days of the effective date of thisInitial Decision:
A. For all USTsit ownsand/or opaates Goodman must:

1) describe the status of each UST by indicating whether the tank iscurrently being usedto
dispense product, currently being used to store product, currently in temporary closure or
permanently closed; and

2) indicate the quantity in inches and gallonage of any petroleum product currently in the
tank, describing how this information was obtained, thedate this information was obtained,
and the name and tel ephone number of the person who determined the quantity in the tank.

B. For all temporarily closed tarksit ownsand/or oper aions, Goodman must provide thefollowing
information:

1) date the tank was last used;

2) quantity in inches and gallonage of petroleum product;

3) for all tanks that have one inch or more product in them, provide monthly monitoring
records for al months the tanks were in tempor ary closure;

4) the maintenance records of cathodic protection of all temporarily closed tanks. The
cahodic protection records should be submitted bi-monthly until all the tanks have been
permanently closed or placed back into service. T hese records should include the name and
telephone number of the per son conducting the monitoring; and
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5) the name and phone number of the person who capped and secured al lines pumps,
manways and ancillary equipment except the vent lines and the date that this occurred.
Provide a statement for each facility that has temporarily closed tanks of exactly what
procedures and steps were taken to temporarily close each tank.

C. Inparticular, Goodman must provide documentation that it has upgraded or permanently closed
the tanks located at the Capitol Exxon, 1265 Capitol Bivd,, Boise, 1daho. The documentation must
include a site assessment and must dermonstrate that Goodman has met all requirements of either 40
C.F.R. 8§280.21, if upgrading the tanks, or 40 C.F.R. 8§ 280.71, if permanertly closing the tanks.

D. Goodman must provideproof of financial responsibility for the USTsat each facility listed below:

1) Capitol Exxon

2) Collister Exxon

3) Homedale Tiger Mart Exxon
4) Nanmpa Exxon

5) Waser Exxon

E. Goodman shall notify EPA of all suspected relesses from USTs at facilities it owned and/or
operated for the past two years. For all sugpected rel eases, Goodmanshdl completean investigation
into why the suspected releases occurred and submit the results of that invedigation to EPA. 1f no
explanation for a suspected release is apparent, then Goodman must conduct a systems test as
described in 40 C.F.R. § 280.52(a) for each suspected release and submit copies of the test resuts
to EPA.

F. For al USTs tha continue to contan petroleum product, Goodman shall begin submitting
mont hly rel ease detecti on recordsand continue submitting suchrecordsfor aperiod of twelvemonths
after the effective date of this|nitial Decision.

G. Inparticular, Goodman shall provide documentation that it has upgraded or permanently closed
the waste oil tank located at the Nampa Exxon. The documentation must include Site assessment
reports and must demonstrate that Goodman has met all requirements of either 40 C.F.R. § 280.21,
if upgrading thetanks, or 40 C.F.R. §280.71, if permanently d osng thetanks Also, Goodman shal
provide documentation of the satus of each UST at the Nampa Exxon facility, including the status
of upgrading, corrosion protection monitoring, and a diagram of the facility with location, size and
content of each tank indicated on the diagram.

[1. Withinsixty (60) days of the effective date of thisInitid Decision, Goodman Lewiston shdl:

A. Provide complete responsesto Items 1, 6, 7, 8, 9, 10 and 11 listed in Enclosure 1, Section C of
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the Octobe 2, 2000 Information Requed.
B. For dl USTs owned and/or operated by Goodman Lewiston:

1) describe the status of each U ST by indicating whether the tank is currently being used to
dispense product, currently being used to store product, currently in temporary closure or
permanently closed; and

2) indicate the quantity in inches and gall onage of any petroleum product currently in the
tank, describing how this information was obtained, the date this information was obtained,
and the name and tel gphone number of the personwho determi ned the quantity in the tank.

C. For dl temporarily closed tanks it owns and/or operations, provide the following infor mation:

1) date the tank was last used,;

2) quantity in inches and gallonage of petroleum product;

3) for al tanks that have one inch or more product in them, provide monthly monitoring
recor ds for al months the tanks were in tempor ary closure;

4) the maintenance records of cathodic protection of all temporarily closed tanks. The
cahodic protection records should be submitted bi-monthly urtil al the tanks have been
permanently closed or placed back into sarvice. These recor ds should include the name and
telephone number of the per son conducting the monitoring; and

5) the name and phone number of the person who capped and secured dl lines, pumps,
manways and ancillary equipment except the vent lines and the date that this occurred.
Provide a statement for each facility that has temporarily closed tanks of exactly what
procedur es and steps wer e taken to temporarily close each tank

D. For dl USTsthat continue to contain petroleum product, Goodman shall begin submitting
mont hly releasedetecti onrecords and continue submitting such recordsfor aperiod of twelvemonths
after the effective date of thisInitial Decision.

[11. All submissions and notifications Respondents are directed to provide in the Compliance Order
must befumished to thefollowing EPA contect:
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Gary McRae

U.S. EPA Idaho Operations Office
1435 N. Orchard

Boise, |daho 83706

V. If Respondentsfail to comply with any requirement of this Compliance Order, Section 9006(a)
of RCRA and 40 C.F.R. Part 19 provide that Respondents shall be liake for a civil penalty of not
more than $27,500 for each day of continued noncompliance.

Susan L. Biro
Chief Administrative Law Judge

Date: January 30, 2003

Washington, D.C.

In the Matter of Goodman Oil Company & Goodman Oil Company of L ewiston, Respondent
Docket No. RCRA-10-2000-0113

CERTIFICATE OF SERVICE

| certify that the foregoing Initial Decision, dated January 30, 2003 was sent thisday in the
following mamer to the addressees listed below:

Maria Whiting-Beale
Legd Staff Assistant

Dated: January 30, 2002
Original and One Copy by Pouch Mall to:
Carol Kennedy

Regional Hearing Clek
U.S. EPA
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1200 Sixth Avenue
Seattle, WA 98101

Copy by Pouch Mall to:

Deborah E. Hilsman, Esquire
Assigant Regional Counsel
U.S. EPA

1200 Sixth Avenue

Seattle, WA 98101

Copy by Certified Mal Return Recapt to:

John McCreedy, Esquire

Naylor, Hales & McCreedy, P.C.
1199 N. ShorelineLane, Suite 200
Boise, ID 83707

Copy by Regular Mal to:

Mark A. Ryan, Esquire
Assigant Regional Counsel
U.S. EPA

|daho Operations Office
1435 N. Orchard Street
Boise, ID 83706
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